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UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


NATIONAL LIFE INSURANCE COMPANY, 
Plaintiff-Appellee, 
-against- 


IRENE SOLOMON and LOUIS SCHUSTER 
as Trustee of the S & L Pension Trust~ 
R.T.B. Industries, Inc., 


Defendants~Appellants. 
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Affidavit of Stuart Lesansky filed. re: service of sum § co 


~ a SS en rn 


11-19-74 “Summons _returned_ & filed. (see af affidavits _of service #8344) 
41-27-74 Sumnons returned and filed/not executed. 
p2-23-7'Firat amended complaint filed. 


2-29-75) ANSWER filed. 0 __ 

2-20=75)_ Notice to admit filed. 
{8-20-75) Hotice | to produce fi filed. . i ; 

2-30-75 First set “of ingerroratorics. fLled. tyme 
~Le Affidavit of Irene Solomon and memorandum of law in ‘opposition | 
an to pltff's | ‘motion for summary judgment _ filed. 
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3 /3/96_| Before RRUCUBANAE +o « 7_Case called- Pltff's motion for. summa 
_| judgment _ submitted-Decision reserved. 


a ee 


t 
ca 


Docket Entries. 


we PR 
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Summons. 


Anited States District Court 


FOR THE F 


Eastern District of New York 


CIVIL ACTION FILE No. 


v 


yy ~, } oa ‘ 
Tat Tao 
Ja bare Ee » —— a 
NATIONAL LIFE INSURANCE COMPANY, 
| —_ 4 ow “tet OL: |, Pie 
Plaintiff | SUMMONS 
Vv. ; f 
. | ™ 


IRENE SOLOMON and LOUIS SCHUSTER 
as Trust2e of the S&L Pension 
Trust=-R.T.B. Industries, Inc. 


Defendants 


To the above named DefendantS : frene—setemon 


You are hereby summoned and required to serve upon 
LeBoeuf, Lamb, Leiby & MacRae 


plaintiff's attorneys , whose address is 


One Chase Manhattan Plaza 
New York, New York 10005 


Summons 


an answer to the complaint which is herewith served upon you, within 20 days after service of this 


summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the complaint. 
“Clerk of Court. 


Deputy Clerk. 


[Seal of Court] 


} sued pursuant to Rule 4 of the Federal Rules of Civil Procedure. 


Note:—This summons - 


NATIONAL LIFE EISURANCE CCMPANY, 


Plainticze, 


-21ainst- LU 


NE SOLCOHQN one 
Trustee of the 
rust-8.7.28. 


\ 
its attorneys, % -ve £, Lamb, Leiby 


NacRae, comdlaining c 


VFNUE AND PARTIES 


turisdiction of this action pur- 
fuant to Title 23, ; States Code, Section 1332 since 
the matter in controversy exceeds tne 3um cf $1C,000, exclusive 
of interests and costs, 2nd is between citizens Of differen 


states. 


DMlajneiZzf Mational Life Insucance Co7»%anyv is 
e insurance rorctoration oraanizec and existing 


af the SGtite of Vorzont, with its orineiosl 


in “anrtnelier, Vornone. 


cefendgant Irene 


- 


‘( 


mplaint. 


Se Unon information ane beliezt, c2tfendant LsuLs 
rusts sf the SSL Pension Trust-F.7-F. Industries, Inc., 


naving its orincipal place of 9 at 191 Cadet Street, 


c 
u) 
w 
pe 
rt) 
i) 
“ 


egt Bapvlon, New York. 


5. On Maren 20, 1973, ttarbert solomon, the then 
husband of defendant [rene Soloton, mace written acplication 
to plaintiff& for a life insurance policy in the face amount 
of Two huncéred forty thousand seven hundred and ninety two 
» dollacs (5249,792) in which he was to be the cesiqnated insured, 
| his wife, cefendant Irene Solonor, was to be the dustenetes 


a | pbrincival beneficiary and the Trustees of the S&L Pension 


Teust-ReT.r- Industries, Inc. were te be Gesicnated as the 


t solicy owners. 

6. Thereaetter, om of 220Ut Sune 23, 1972, plainci£fe 
issued 2 velicy or imsurance on the Life of Herbert Salomon, 
bearing No. 1462937, in the face arount of $240,732 dated 
ac of Novenbder 30, 1972, at the reauest of the -eolicant, 

5 ana in accordance with the standard practice of oredating 


nolicies unon request. Tne said life insurance oolicy is 


nerosinafter referred to 43 the “insurance oslicy. 


signed 


‘tp, eo mae * oben ger’ “ -are -~»sa—- 
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andwers were “Ac en Dore 


age tn retical coming), Ene 


Neart, 
rheumatic 


Snertness of breath, oe any atnee 


Have you nad x-rays or electcocardiograns 

ade Gurina the sast thve years? 
=z & 

“G. Have you consulted any ohysician or 


practitioner for acvice, treatrent or 


examinatisn within the last five years? 
‘terbhert Solenon's answer to all cf these questions was “no.” 


The answers referred to in peraqqgoh 7 apnove, 


furnished dy ilerbert Scloron, were, 2s he then well knew, 


in that 2t tne tire saic acslication was >ade, Nerbect 


Solomon had Seren diaanoses by @ chysicizc. es suffering fron 
acterioselerotic heart ci: i meet to which he had, 
within the tive years »orior is enrlication, pdeen hossita=- 


and received recical asvi no physician, 2s.well 


2s treatments, x-r2ys anc electrocardiograns anc had exseriencec 
* sitation, ¢vamnea (shertmess of Sreath), ans chest m2in. 
e rat df , 3 Cee: Vect 4 2t ion for tne insurance 
Jife COMER1LNe tno FA Lowina cusstion: 
oe “Oo 49 7+ yy AUT / nowl ed <. ,@ave od i | 
ays r-A © 
* - 7 

sgt Sisocder of ‘sbamacn, inhestines, 

‘ liver, sall nladder oc cleer, inii- 
sention, 2onendicitus, or ctner aisease 
of cicastive tract?” 

ermert Sclomon anaweced tris cuestion ‘so, Jindsesatinn sow 
ayer, tnat he had Rad an atoencectony in 1933. 

; 16. The answer reterrcad to in sarasracn 3 above, 

furnished »yv 'lerbert Solotmon wat, as he then well knew, untrue 


in, that 


tion was 


i. 


aoplication for 


the followina: 
St) Sees 
the peat 


ach answers on 


ecsnatitute a 
nee “oe £93uUe4 


"or the 


vith the staterents ana 


Herbert Solomon “2d, 


rade  xreviously 


Forestina 
knowledte 


ame? - « 
ecessie..@ ang fe 


sact of 


r223973 hereintefore 


fact, at the time the annlica- 


rh 
D 
nm 
v 
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enuf 


Above tne sionature of Herbert Sclomon on Part 


the insurance policy tnere acpearec 


statements and answers are, *°9 

ana helief of the nmronosed insured, 
erzsener with the staterents 

€£ this aoslicatison snail 

e contract of imsurance if 


ue and 


"are 


eet forth sucn statement together 
an3werst therein referred to were untrue. 


mee ree ee eS ES 
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Immediately above the siqnature of Herbert Soloron 


(Answers Made to Medical Examiner) 


ye feat the ansvert 
pre correctly fr 
rrye, to the Sest 


Fereinoefore = 


rc therein roofer 


the insurance 
ene renresenrat: 
ctatenents a amswers ¢ Y cuestiers containec in the at@ 
tion auoted above anc urcon e2zch of them and eech of sucn 
cetaterments anc answers was material. If wiaintif£e had 
thet the said statements, and answers tc aques- 
m were 
misrepresentec as hereinabove allecedc, it weulc have 


issue and deliver the insurance volicv. 


14, #y reason of the foreqoina facts and 
plaintiff duly elected to and cid rescind the saie policy 
on the sround that it was obtained by false representations 
anc concealment of material facts. Plaintiff tendered the 
return of the premium on saic policy, toaether with interest, 
to the T.ustees of the S&L Pensior Trust-R.t.5. Industries, 
the desianated owner of the policy. Tencer was made 
torm of a check for $12,979.07 payable to the order 


eof the Trustees ef S&L Pension Trusc, P.T.2. Industries Inc. 


end mailed te the saia Trustees on December 20, 1973. 


Gefendants, Irene Solomon, and the surviving 
Ss Pension Trust P.7T.2. Industries Inc., refused 
Sff's tender by letter of their attorney dated January 
Qn February 1974, €: Gefendants' attorney re- 


a 
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fie erect 


reen crovrne 
nendina 
wWroeck 


rion srowind 
PiAIAtE cS 


Apeynd3s trat it be adjuc zed 


tered null and void ned 
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oe ee 
-+\ 


2 That the defendant surrender and deliver the 


~* 


inzurance volicy to tne plaintiff for canceliation. 


and each of then, 
os their executcsrs, adcinistrators or 25319nS, be 
cestrainec from corrercina ce orotecutinsa anv action or orccceed= 


ina on accsunt of, or under, or by virtue of the terns of 
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yomplaint. 
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Amended Complaint. 


ATES DISTRICT COURT 
DISTRICT OF NEW YORK 


NATIONAL LIFE INSURANCE COMPANY, 


Plointife, 
74 Civ. No. 1450 


-against- : FIRST 


IRENE SOLOMON and {LOUIS scuustes/ 
as Trustee of tha S&L Pension- 
Trvst-R.T.B. Indu&Stries, Jnc., 


Plaintiff, by its attorneys, LeBoeuf, Lamb, Leiby 


& MacRae, complaining of the defendants herein alleges: 


JURISDICTION, VENUE AND PARTIES 


|. This court has jurisdiction of this action pur- 
suant to Title 28, Un.ted States Code, Section 1332 since 
the matter in controversy exceeds the sum of $10,000, exclusive 
of interests and costs, and is between citizens of different 


states. 


yg. Plaintiff National Life Insurance Company is 
a mutual life insurance corporation organized and existing 
under the laws of the State of Vermont, with its principal 


‘ 


place ol business Montpelier, Vermont. 


nformation and beliet, defendant Irene 
Solomon i135 | ‘itizen of the State of New York, residing at 


2815 Shore brive, Morrick, New York. 


13a 


First Amended Complaint. 


Upon information and belief, defendant Louis 
Schuster is a resident of the State of New York and is the 
Trustee of the S&L Pension Trust-R.T.B. Industries, Inc., 
having its principal place of business at 191 Cabot Street, 


West Babylon, New York. 
CLAIM FOR RELIEF 


5. On March 20, 1973, Herbert Solcmon, the then 
husband of defendant I:1ene Solomon, made written application 
ito plaintiff for a life insurance policy in the face amount 
lof Two hundred forty thousand seven hundred and ninety two 
i|\dollars ($240,792) in which he was to be the designated insured, 
his wife, defendant Irene Solomon, was to be the designated 


| 
principal beneficiary and the Trustees of the S&L Pension 


'Trust-P.T.B. Industries, Inc. were to be designated as the 


policy owners. 


6. Thereafter, on or about June 29, 1973, plaintiff 
ed a policy of insurance on the life of Herbert Solomon, 
‘bearing No. 1462937, in the face amount of $240,792 dated 
as of November 30, 1972, at the request of the applicant, 
and in accordance with the standard practice of predating 
policies upon request. The said life insurance policy is 


hereinafter referred to as the “insurance policy." 


In the application of the insurance policy siqned 
iby Herbert €vlomon, certain representations, statements and 
‘answers were made. On Part B of the Application (Answers 


Made to Medical Examiner), the following questious appeared: 


First Amended Complaint. 


To the best of your knowledge, have you 


had: 


"2. Fainting, palpitation, pain around heart, 


high blood pressure, heart muri.r, rheumatic 


fever, shortness of breath, or any other 


indicztion of lisease of heart or arteries? 


$2 2 
"P.2 Have you had x-rays Or electrocardiograms 
made during the past five years? 
a 
“G. Have you consulted any physician or other 
practitioner for advice, treatment or 


examination within the last five years? 


Herbert Solomon's answer to all of these questions on his 


" H 


signed application form was no. 


BW. Upon delivery to him of Policy No. 1462937, 
Herbert Solomon signed a Request for Amendment of his applica- 
eo cha.ging his response to question G, above, to “yes", 
but indicating only that he had consulted Dr. Karl Friedman, 
294 West “Merrick Road, Freeport, New York, for “checkups and 


minor complaints" from 1961 through 197Z. Defendant Louis 


‘r also signed the aforementioned Request for Amendment. 


9. The answers referred to in paragraphs 7 and 


vé furnished by Herbert Solomon, were, as he then well 


‘ 
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knew, untrue in that at the time said application was made, 

and at the time said amendment was made, Herbert Solomon had 
been diagnosed by a physician as suffering from arteriosclerotic 
heart disease with respect to which he had, within the five 
years prior to his application, been hospitalized and received 


medical advice of a physician, as well as treatments, x-rays 


and electrocardiograms and had experienced palpitation, dysprea 


(shortness of breath), and chest pain. 


10. Part B of the application for the insurance 


policy cuntained the following question: 


"E. To the best of your knowledge, have you 


ever had: 


Disorder of stomach, intestines, 

liver, gall bladder or ulcer, indi- 
gestion, appendicitus, or other disease 
of digestive tract?" 


Herbert Solomon answered this question by stating 


had had an appendectomy in 1933. 


ll. The answer referred to in paragraph 10 above, 
furnished by Herbert Solomon was, as he then well knew, untrue 
in that Herbert Solomon had, in fact, at the time the applica- 


tion was made, previously suffered from ulcers. 


12. Above the signature of Herbert Solomon on Part 
A of the application for the insurance policy there appeared 


the following: 


First Amended Complaint. 


ail (8B) The foregoing statements and answers are, to 

the best knowledge and belief of the proposed insured, 
complete and true and together with the statements 

and answers on part B of this application shall 


constitute a part of the contract of insurance if 


one be issued." 


For the reasons hereinbefore set forth such statement together 


with the statements and answers therein referred to were untrue. 


iS Immediately above the sianature of Herbert Solomon 


on Part B Of the at ication (Answers Made to Medical Examiner) 
there appeared the following: 
“T have read the answers to the foregoing questions; 
they are correctly recorded and they are complete 
and true, to the best of my knowledge and belief.” 


For the reasons hereinbefore set forth such statement together 


with the answers therein referred to were untrue. 


14. In preparing, issuing and delivering the insurance 
policy plaintiff relied on the truth of the representations, 
statements and answers to the questions contained in the ap- 
plication and the amendment thereto quoted above and upon 
each of em and each of such statements and answers was Mma~ 
terial. .é plaintiff had known that the said statements, 
representations and answers to questions or any of them were 
not true and that the facts therein had been misrepresented 
as hereinabove alleged, it would have refused to issue and 


deliver the insurance policy. 


| 
} 
. 
' 
| 


15 By reason of the foregoing facts and circumstances, 


plaintiff duly elected to and did rescind the said policy 
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on the ground that it was obtained by false representations 
and concealment of material facts. Plaintiff tendered the 
return of the premium on said policy, together with interest, 
to the Trustees of the S&L Pension Trust-R.T.B. Industries, 
Ins., the designated owner of the policy. Tender was made 


in the form of a check for $12,979.07 payable to the order 


of the Trustees of S&L Pension Trust, R.T.B. Industries Inc. 


and mailed to the said Trustees on December 20, 1973. 


16. The defendants, Irene Solomon, and the surviving 
Trustee of S&L Pension Trust R.T.B. Industries Inc., refused 
the plaintiff's tender by letter of their attorney dated January 
18, 1974. On February S 1974, the defendants’ attorney re- 


turned plaintiff's check for $12,979.07. 


17. In the eight months which have elapsed since 
defendants’ attorney last communicated with plaintiff, no 
action has been brought against this plaintiff nor is any 
action now pending in any court of this state nor in any other 


jurisdiction under or by virtue of or upon any alleged cause 


| of action growing out of the insurance policy. 


18. Plaintiff has no adequate remedy at law. 


WHEREFORE, plaintiff demands that it be adjudged 


and decreed as follows: 
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1. That the insurance policy be rescinded and ren- 
dered null and void and of no effect and that plaintiff be 
discharged from any and all liabilities with regard to such 


policy. 


2 That the defendant surrender and deliver the 


insurance policy to the plaintiff for cancellation. 


3. That the defendants and each of them, as well 
as their executors, administrators OF assigns, be perpetually 
restrained trom commenc or prosecuting any action or proceed- 
ing on account O:1, r unde or by virtue of the terms of 
the insurance px om rat any such action or proceedings 


as may be com sd said defendant or any of then, be per- 
petually stayed. 
4. That plaintiff have such other and further relief 


to the Court may seem just and proper. 


The piaintiff have judgment against said defen- 
dants 1d each of them and for the costs and disbursements 


of this action. 


Dated: New York, New York 
De mber 19, 1974 


LeBOEUF, LAMB, LEIBY & Mac RAE 
Attorneys for Plaintiff 

One Chase Manhattan Plaza 

New York, New York 10005 
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Notice of Motion for Summary Kudgment. 


OF MOTION FOR 
JUDGMINT 


SIRS: 


PLEASE TAKE NOTICE that upon the annexed affidavit oi 
William J. Godfrey, M.D., Nicholas Kuzmowyez, M.D., Rowland 
Rickets, dr rian McCracken, i!.D., Karl Friedman, M.D. and 


Edward Braverman, M.D. and upon the amended complaint herein 
> > : 2 > 


the undersigned will move this Court, pursuant to General 


Rule 9 of the Rules of this Court, before the Honorable Walter 
Bruchhausen, Senior United States 3 >t Judge, in Room 3 
of the United States Courthouse, 225 Cadman Plaza East, 
Brooklyn, New York, on the Gay. of March; 2975 at 1620 

of that day or as soon thereafter 


order, pursuant to Rule 56 


granting surmary 


a 


Motion for Summary Judgment. 


demanded in 


genuine 


Affidavit o.' Dr. William J. Godfrey in Support 
of Plaintiff's Motion for Summary Judgment. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YOPK 


NATIONAL LIFE INSURANCE COMPANY 
Plaintiff, 74 Civ. No. 1450 
Ve AFFIDAVIT IN SUPPORT 
OF PLAINTIFF'S MOTION 
IRENE SOLOMON and LOUIS SCHUSTER : FOR SUMMARY JUDGMENT 
as Trustee of the S&L Pension 
Trust-R.T.B. Industries, Inc. 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NASSAU 


Dr. William J. Godfrey, M.D., being duly sworn, 
deposes and says: 

1. I am, and I was at all times mentioned herein, 
a medical doctor duly licensed to practice medicine in the 


state of New York. 


2. I make this affidavit on the basis of personal 
knowledge and medical records currently in my possession and 
maintained by me in the ordinary course of my medical 


practice. 


3. My records reflect that on March 27, 1973, I 
examined Herbert Solomon, of 2815 Shore Read, Merrick, 
New York, in my office, at the g¢equest of National Life 


Insurance Company. 


At that 
contained in Part 3 
application for life 
answers thereto within 


said application, as did 


5 


attached hereto and made a part of this 


; “Keepy Gf the aforementioned 


Solomon the questions 
Insurance Company 
r. Solomon's 


view. I signed 


aoplication is 


affidavit. I 


recognize my signature on said application, and the applica- 


tion reflects the answers given to me by Herbert Solomon 


t of my. knowledge and belief. 


Sworn to before me this 
(1 day of February, 1975+ 


Notary Public 


MARIAN METZGER 
vi" tate of Now Yor’ 
175 - Suff & ty 
res Maren 30, Lada” 


3. Place of bitth 


li any Seow or 3 Ch wor 
1. To the o C > ce ath empoi 


"on you. 34 , eripsl. 3? 


2. Howe you > dicel separanoa of duche-ge 6.0m 
aay brs-c¢ 24 forces? 


fer or received Cuabdility compensation 


Exhibit Annexed to Affidavit 
of Dr. Godfrey. 


your haoewled 
1Ovs2 OF BEL OF 
5 tuber 


3. Hove you eve. been cavined Oy a physician or other 


procihmhonert> thar 5 Dur fessGe ics Of OCccUsation 
‘ ‘ 


sve you ever hod 
1. Spitting cf ciocd, habstecl cough, astama, picurisy oF 
tubercu! 2.is? 
9. Fainting, paipiation, pain around Feet, high biood 
, hee.t murmur, rncumatic fever, shortness of 


or cy other :naication of cisecse of heart oF 


A-AQeer Lic ke aii, 8 \ & 3¢ 


3. Diso de: 01 


6. Cisovcce of « 


=ken insulin, of oral medicctiona, 


. He 


post ive yore 


“Give ocr.culors O@.o~ and 1 -onzanon 


a . 7 


© Dste, Curation ara rete! 


ocst of my Asowlecsze and belief. 


Dr. Nicholas Kuzmowycz in Support 
of Plaintiff's Motion for 
UNITED STATES DISTRICT COURT summary Judgment. 


DISTRICT OF NEW YOR 


INSURANCE COMPAN 
74 Civ. No. 1450 


AFFIDAVIT IN SUPPORT 
OF PLAINT:FF'S MOTION 
IRENE SOLOMON a; jis HUS FOR SUMMARY JUDGMEN 


as Trustee or 
Trust-R.T.B. 


STATE OF NEW YORK 


) 
: sS.: 
) 


COUNTY OF NASSAU 


Kuzmowycz, M.D., being duly sworn, deposes 


at all times mentioned herein, 
a medical doctor duly licen to practice medicine in the 


York. 


2. I make this affidavit on the basis of personal 
knowledce and medical records currently in my possession and 


naintained by me in the ordinary course of my medical practice. 


3. Ny records reflect that on March 27, 1973, I 
examined Herbert Solomon, of 2815 Shore Road, Merrick, 


New York, in My fic t the request of National Life 


4 


Sa 


Affidavit uf Dr. Nicholas Kuzmowycz,. 


4. At that time I either read to Herbert Solomon the 
questions contained in Part B of the National Life Insurance 
Company application for life insurance or provided him with 
a copy of said application to read himself, and I then 
recorded Mr. Solomon's answers thereto, within Mr. Solomon's 


full view. I signed said application, as Gid Herbert Solomon. 


5. A copy of the aforementioned application is 
attached hereto and made a part of this affidavit. I recog- 
nize my signature on said application, and the application 
reflects the answers given to me by Herbert Solomon to the 


best of my knowledge and belief. 


[Lake frayetes Wo 0, Lies 


Nicholas’ Kuzmowycz, A.D. 


+ 


Sworn to before me this 
| “ day of February, 1975. 


Bie Re ee ate Wie Sis ety - 


Notary ——Wotary Public 


oF buon 


‘7a 


Ricketts, Jr., in Support 
‘ummary Judgment. 


Affidavit of Rowland 
of Plaintiff's Motion for 


UNITED STATES DISTRiC® COURT 
E*°TERN DISTRICT OF NEW YORK 


NALIONAL LIFE INSURANCE COMPANY 
Plaintiff, 74 Civ. No. 1450 


AFFIDAVIT IN SUPPORT 


i Vv. 

OF PLAINTIFF'S MOTION 

1, IRENE SOLOMON and LOUIS SCHUSTER FOR SUMMARY JUDGMENT 

| as Trustee of the S&L Pension 

i Trust-R.T.B. Industries, Inc. 

| 

| Defendants. 
Dp ceb ran” eet a ae ae, - SS Se ae ae ee Oe x 

| 

ii STATE OF VERMONT ) 

{| : ss.: 

6 || COUNTY OF ) 
4 
i} 
Pt Rowland Ricketts, Jr., being duly sworn, deposes and says: 
1. I am the Assistant Director of Underwriting of the National 
|| Life Insurance Company, the above named plaintiff, and i have held this 
position or the position of Senior Underwriter for more than three years, 
|i dneluding all of the times mentioned herein. 
" | 2. I make this affidavit on the basis of personal knowledge and 


records currently in the possessior of National Life Insurance Comnany, 


e 


wiien are maintained by said Company in the ordinary course of its 


business. 


3. My duty as Assistant Director of Underwriting is to examine 


applications for life and disability insurance, and to decide on the 


basis of the information in completed applications, and upon the idvi 


of a Medical Director of National Life Insurance (.ompany, mhether or n 


to enter into contracts ot life and disability insurance. 


‘idavit of Rowland Ricketts, Jr. 


en in or about May 25, 1973, I examined the application of 


Herbert Solomon, L8L5 Shore Road, Merrick, New York, for a life insurance 


policy in the amount of 3240,792. 


- -ased unon statements made by Mr. Solomon in his application, 


ind upon the approval of the 


Company, Dr. Brian ‘ieCracken, M.D., I approved Mr. Solomon's application 


on May 25, 1973 by initialling an approval sheet provided for this policy. 


_— 


A copy of policy number 1462937, which was issued upon the life of 
Herbert Solomon is attached hereto. Included in the policy are the 
Application, and the Request for Amendment of Application signed by 
Herbert Solomon. Part ‘‘B" of the Application entitled "Answers Made 
To Medical Examiner" was completed twice since two physicians examined 


Mr. Solomon. 


6. I have read the affidavits of Dr. Karl Friedman, M.D. and 


Dr. Edward Braverman, '!.D., herein. I have also read the affidavit of 


Dr. Brian ‘icCracken, Medical Director of National Life Insurance Company. 


Havine read such affidavits, it has come to my attention that prior to 
hi ipplication for life insurance policy No. 1462937, and for a period 
cf approximately fifteen years, Mr. Solomon had been suffering from 


recurring chest pains, for which he had been consulting a physician and 


undereoing EKG examinations, and furthermore that from November 29, 1972 


to December 3, 1972 Herbert Solomon had been hospitalized and diagnos”! 
to have been suffering from arteriosclerotic heart disease with angina 


pectoris. 


hs [his information was not indicated in Herbert Solomon's 


application when it was nresented to me, in fact, the applicant stated 


-al Director of National Life Insurance 


29a 


Affidavit of Rowland Ricketts, 


therein that he had never suffered from any disease of the heart or arteries, 
and that, within the last five years he had consulted a physician only for 


check ups and minor complaints, the results of which were all normal. 


8. As a matter of standard procedure, had I been aware of Herbert 
Solomon's actual medical history, and had a Medical Director of National 
Life Insurance Company recommended disapproval of Herbert Solomon's 
application, based upon information now known to him and to me, I would 
have refused, on behalf of National Life Insurance Company, to enter into 


the contract of life insurance which is in question herein. 


sobs 


Rowland Ricketts, Jr. 


Sworp to before me this 
/ 2 day of February, 1975. 


¢/ “4 oe , \ 
| pt ‘ Co 77 
~ ~ Notary Public 


MeCracken, in Support of Plaintiff's 
Summary Judgment. 


DAYVIZ IN SUPPORT 
INTIF?Y'’S MOTION 
IRENE SOLOMON and LOUIS SCHU a : OR SUMMARY JUDGMENT 
as Trustee of the S&L # 
Trust-&.T.B. Industries, 


Defendants. 


STATE OF VERMONT 


COUNTY OF 


Dr. Brian McCracken, M.D., being duly sworn, deposes and says: 


1. I am one of three Medical Directors of the National Life 
Insurance Company, the above named plaintiff, and I have held this 
position or the position of Associate Mec 


jical Director for three years, 


including all of the times mentioned herein. 


2. I have personal knowledge of the matters hereinafter referred 


to, and make 


this affidavit in support of plaintiffi's motion for summary 


judgement. 
3. My primary duty with National Life Insurance Company is to 


evaluate the medical aspects of policy applications. 


about May 25, 1973, I reviewed the application of 


i= 


Herbert Solomon, 1815 Sho Road, Merrick, New York, for a life insurance 


nolicy ir he «amour yf 19,792. 


gia 


Affidavit of Dr. Brian McCracken, 


5. After examination of Herbert Solomon's completed application, 
I recommended approval of said application and indicated this approval 


to the Underwriting Department of the National Life Insurance Company. 


6. I have read the affidavits of Dr. Karl Friedman, M.D. and 
Dr. Edward Braverman, M.D., herein. Having read such affidavit,, it 
has come to-my attention that prior to his application for life insurance 
policy No. 1462937, and for a period of approximately fifteen years, 
Mr. Solomon had been suffering from recurring chest pains, for which he 
had been consulting a physician and undergoing EKG examinations, and 
furthermore that from November 29, 1972 to December 3, 1972 Herbert 
Solomon had been hospitalized and diagnosed to have been suffering from 


arteriosclerotic heart disease with angina pectoris class II-B. 


7. This information was not indicated in Herbert Solomon's 
application when it was vresented to me, in fact, the applicant stated 
therein that he had never suffered from any disease of the heart or 
arteries, and that, within the last five years he had consulted a 
physician only for check ups and minor complaints, the results of which 


were all normal. 


8. Arteriosclerotic heart disease is a condition of the arteries 
which supply blood to the heart. It is characterized by a hardening and 
thickening o. artery walls accompanied by a loss of elasticity, all of 
which result in a reduction of the dierbelbent which goes to the heart. 
Angina pectoris is chest pain which arises suddenly and intermittently 
as a result of an increased demand by the heart, which cannot be met 


3 


due to the thickening and hardeninz of the arteries. Other symptoms of 
>] 


artertosclerotic heart disease are dysnonea, which means shortness of 


2 


32a 

Affidavit of Dr. Brian McCracken. 
breath or labored breathinz, and palpnitation, which is a fluttering of 
the heart or an abnormally rapid beating of the heart which is felt by 
the patient. Class II-B means that although the patient may have some 
symptoms, he need not restrict his normal daily activity. A medi zal 
history which includes a diagnosis of arteriosclerotic heart disease 
with angina pectoris is directly relevant in determining how long a 
patient is likely to live. Other terminology often enployed to indicate 
the same condition includes coronary heart disease and coronary 


insufficiency. 


9. As a matter of standard procedure, had I known that Herbert 
Solomon had ever been hospitalized for or diagnosed as having suffered 
from arteriosclerotic heart disease, I would not have recommended 


approval of his application for life insurance policy No. 1462937. 


Bis oe _¢ = 


Dr. Brian McCracken, M.D. 


Sworn to before me this 
“day nf February, 1975. 


a a a a ee 


Notary Public 


2 9A 


Affidavit of Dr. Karl Friedman in Support of Plaintiff's 
Py 

UNITED STATES DISTRICT COURT Motion for Summary Judgment. 

EASTERN DISTRICT OF NEW YORK 


NATIONAL LIFE INSURANCE COMPANY 
Plaintiff, 74 Civ. No. 1450 
Vie : AFFIDAVIT IN SUPPORT 
OF PLAINTIFF'S MOTION 
IRENE SOLOMON and LOUIS SCHUSTER FOR SUMMARY JUDGMENT | 
as Trustee of the S&L Pension 
Trust-R.T.B. Industries, Inc. 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NASSAU 
Karl Friedman, M.D., }eing duly sworn, deposes 


I am, and I was at all times mentioned herein, 
a medical doctor duly licensed to practice medicine in the 


state of New York. 


ae I make this affidavit on the basis of medical 


records currently in my possession and maintained by me in the 


ordinary course of my medical practice. Those records reflect 


the following. 


3. On October 31, 1957, I examined Herbert Solomon, 
af 2815 Shore Road, Merrick, New York, at his residence, at 


which time Mr. Solomon was complaining of severe chest pains. 


Karl Friedman. 
At that time I was informed by Herbert Solomon 
had undergone an electrocardiogram test at French 


Hospital two days before I first examined hin. 


C 


5. Thereafter, on November 4, 1957, Herbert Solomon 
came to my office where he again underwent an electrocardio- 


gram test. 


6. On February 4, 1962 my records reflect that 


Herbert Solomon was given an electrocardiogram test at Long 


Island Jewish Hospital following exercise. 


7. On March 12, 1962, Herbert Solomon again visited 
my office complaining of recurrent chest pains, and an 


electrocardiogram test was again performed upon hin. 


8. On August 13, 1965, Herbert Solomon returned 
to my office complaining of chest pains, and an electrocardio- 


gram test was again performec upon him. 


9. On August 28, 1967, Herbert Solomon returned to 
my office complaining of chest pains. At that time he 
advised me that he had undergone an electrocardiogram examina- 
tion following exercise three months before this visit to me 


under the supervision of Dr. Herman Ruskin. 


10. On September 19, 1967, my records reflect that 
Herbert Solomon underwent a chest x-ray and an electrocardio- 
gram examination at Brookdale Medical Center, Brooklyn, New 


York. 


35a 


Affidavit of Dr. Karl Friedman, 
On August 19, 1968, Uerbert Solomon returned to 


complaining of chest pains and an electrocardiogram 


again performed ur 


12. On May 6, 1971, Herbert Solomon returned to my 


and an electrocardiogram test was performed upon him. 


13. On May 8 2, Herbert Solomon returned to ny 
office complaining of chest pains, and another electrocardic - 


gram test was performed upon hin. 


14. I wish to state that Herbert Solomon informed 
me that he was admitted to Doctors Hospital, Freeport, 
New York, and was under the care of Dr. Ruskin and 
Dr. Braverman, on November 29, 1972 and remained there until 
his discharge on December 3, 1972. I also wish to indicate 
that Herbert Solomon's diagnosis upon his discharge from 
Doctors Hospital on December 3, 1972, was that he was 
suffering from arteriosclerotic heart disease with angina 


pectoris class II-B. 


Friedman, M.I 
’ 


Sworn to before me this 
(61 day of February, 1975. 


I<, ( QAo| +4¥ Ni 


Notary Public ~ 


CAROL WAGNER 

yh ‘ f Now YorR 
unty 

Y County 

ires Maich 30, 1975 


a 
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Affidavit of Dr. Edward Braverman in Support of 
Plaintiff's Motion for Summary Judgment. 


NCZ COMPANY 


Plaintiff, 


74 Civ. No. 1450 


Vv. AFFIDAVIT IN SUPPORT 
: OF PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT 


IRENE SOLOMON and LOUIS SCHUSTER 
as Trustee of the S&L Pension 
Trust-R.T.B. Industries, Inc. : 


Defendants. 


|| STATE OF NEW YORK ) 
“ s $8. 
COUNTY OF NASSAU) 


and says: 


1. Iam, and I was at all times mentioned herein, 
a medical doctor duly licensed to practice medicine in the 


it 


‘| State of New York. 


2% I make this affidavit on the basis of medical 


F Dr. Edward Braverman, M.D., being duly sworn,deposes | 
| 
} 
records currently in my possession and maintained by me in the | 

1 


ordinary course of my medical practice. Those records reflect 
the following. 

3. On February 15, 1967, I examined Herbert Solomon, 
of 2815 Shore Road, Merrick, New York, in my office, at which | 
time Mr. Solomon was com-laining of chest pains, and an ulcer 


condition. An EKG test was performed upon Mr. Solomon on that 


cate. 
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Affidavit of Edward Braverman. 


I next saw Herbert Solomon on November 29, 1972, 
Solomon was admit’ Doctors Hospital in Freeport, 
New York. On that date, Mr. Solomon was complaining of chest 
pains which he said he had been suffering from, intermittently, 


for several months. 


| 
| 
| 


5. Upon his admission to Doctors Hospital, Mr. Solomon's 
symptoms were intermittent chest pains radiating to the left 
arm. 

6. My admitting diagnosis of Herbe) = Solomon's con- 


dition was that he had suffered a possible coronary. 


7. Herbert Solomon remained in Doctors Hospital, 
under my care, until December 3, 1972. While in the hospital, 
Mr. Solomon underwent serial EKGs, and a chest x-ray, and 


was treated with bedrest, intravenous fluids, and valiun. 


8. Upon his discharge on December 3, 1972, my 
diagnosis of Herbert Solomon's condition was that he was 
suffering from arteriosclerotic heart disease with angina 


pectoris, class II-B. 


9. At the time of his discharge, Herbert Solomon 
given a prescription for Nitrostat and Nitrospan and 
released to be followed by his family physician, 


Karl Friedman. 


10. On February 7, 1973, Herbert Solomon returned to 
my office to consult with me with regard to his heart condition 


and he une vent an ENG test 


Affidavit of Edward Braverman. 


condition. 


onon returned again 
to my office l wi me w to his chest 
pain. 

14. A copy of the Discharge Summary which I prepared 
upon Herbert Solomon's discharge from Doctors Hospital is 
attached hereto and made a part of this affidavit. I recognize 
my signature on said progress report, and it reflects my 
observations of Herbert So-~-.1on, while in Doctors Hospital, 


to the best of my knowledge and belief. 


CR prremnn ny 


Dr. Eaward Braverman, M.D. 


Sworn to before me this 
yz @aday of February, 1975. 


Ce 


——— ——— nn 


— oe a as | 7 
spiotary Public 


Vv 
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Exhibit Annexed to Affidavit of 
Dr. Braverman, 
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Plaintiff é : 74 
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IRENE SOLOMON and LOUIS SCHL SCER : 
as Trustee of the S&L Pension 
™rust-R.T.3. Industries, Inc. : 
Defendants. : 
BS ek aed eel as a eh ae A Ce ee 


The plaintiff contends that there is no genuine issue 


to be tried in that: 


1. Herbert Solomon mace misrepresentations as to his 


physical condition and as to medical treatments therefore 


ee 


in his application to the plaintiff for a policy of life 


insurance. 


the ben2ficiary of which policy was defendant 


ERAL RULES OF 


THE 


. In reliance on said nisrepresentations, plaintiff 
fo insurance policy on the life of Herbert Solomon, 
solomon 
and the owner of waica policy was the defendant Louis Schuster, 


7 2 


is Trustee of the SS. Pension Trust-R.7T.5- Industries, 


‘ho misrepresentations made were material. 


41a 
Answer. 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NATIONAL LIFE INS‘JRANCE COMPANY, ANSWERING DEFENDANT 
DEMANDS A TRIAL BY 
Plaintiff, JURY 


~against- 
74 Civ. No. 1450 


IRENE SOLOMON and LOUIS SCHUSTER, 
|| as Trustee of the & & L Pension 
Trust - R.T.B. Industries, Inc., ANSWER 


Defendants. 


Defendants . their attorn»sys, RIVKIN, LEFF & SHERMAN, £SQS. 
answering the Firat Amended Complaint of the plaintiff herein, 
respectfully states and alleges: 

FIRST: Denies any knowledge or information sufficient to 
form a belief as to the allegations contained in paragraph's of 
plaintiff's complaint numbered "1" except admits that the controverry 
is over $10,000 end leaves all questions of law to the Court. 

SECOND: Denies any knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in 
paragraphs numbered "2", "7" and "8" of plaintiff's complaint. 

THIRD: Denies any knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in 
paragraph numbered "6", except admits that the plaintiff issued 
policy numbered 1462937 on the life of HERBERT SOLOMON in the face 
amount of $240,792.00. 

FOURTH: Denies each and every allegation contained i 
paragraphs numbered "9", "10", *a50,. “92°, "23", 726", "39" OC 


plaintiff's complaint. 


42a | 


Answer. 


AS AND FOR A FIRST, SEPARAT: AND 
DISTINCT AFFIRMATIVE DEFENSE TO 
PLAINTIFF'S COMPLAINT: 


“IrTud: Plaintiff is estopped from denying the validity of 
the po.icyvy of insurance heretofore mentioned due to the full and 
comp. lere knowledge of plaintiff's agent's servants and/or employees | 


as to all of the facts aid circumstances claimed herein. 


AS AND POR A SECOND, SEPARATE AND 
DISTRINCT AFFIRMATIVE DEFENSE TO 
PLAINTIFF'S COMPLAINT: | 


SIXTH: Plaintiff is estopped from denying the validity of 


the policy of insurance heretofore mentioned due to the fact that 


there was no reliance on the alleged misrepresentution, etc. 
AS AND FOR A THIRD, SEPARATE AND 


DISTINCT AFFIRMATIVE DEPENSE TO 
PLAINTIFF'S COMPLAINT: 


SEVENTH: Plaintiff is estopped from denying the validity of 


the policy of insurance heretofore mentioned due to the fact that it 
had, would have and still does issue similar policies of life 
insurance with the factual background mentioned herein. 
AS AND FOR A FOURTH, SEPARATE AND 


DISTI:.\CT AFFIRMATIVE DEFENSE TO 
PLAINTIFF'S COMPLAINT: 


EIGHTH: Plaintiff is estopped from denying the walidity 


of the po’icy of insurance heretofore mentioned due to the fact that 


| there was a ratification of the contract of insurance hereinabove 


mentioned. 


AS AND FOR A FIFTH, SEPARATE AND 
DISTINCT AFFIRMATIVE DEFENSE TO 
PLAINTIFF'S COMPLAINT: 


43a 
Answer, 

NINTH: Plaintiff is estopped from denying the validity of 
the policy of insurance heretofore mentioned due to the fact that 
there was a novation of the contract of insurance hereinabove 
mentioned. 

AS AND FOR A COUNTER-CLAIM BY 


THE DEFENDANTS AGAINST THE 
PLAINTIFF HEREIN: 


TENTH: That on or about the year 1972 and/or the year 1973, 
| the plaintiff issued a policy of insurance on the life of HERBERT 

SOLOMON bearing policy number 1462937 in the face amount of 
$240,792.00 wherein the defendant IRENE SOLOMON, was designated 
principal beneficiary. 

ELEVENTH: That on the 8th day of September, 1973, the 
assured HERBERT SOLOMON died as a result of a homicide. 

TWELF'IH: That demand was made pursuant to the terms of said 
policy for payment of the principel amount of said policy which 


demand has been refused ali the damage of the defendants in the sum 


of $240,792.00, plus interests, costs and disbursem=nts. 

WHEREFORE, the defendants herein demand that all causes of 
action of the plaintiff be dismissed with costes and that the counter- 
claim in the sum of $240,792.00, pilus interests, costs and disburse- | 


ments be granted. 


RIVKIN, LEFF & SHERMAN, ESQS. 


Yours, etc., | 
| 


BY: 
LEONARD L. RIVKIN se; 
Attorneys for defendants 
Office and P. 0. Address 
55 North Ocean Avenue 
Freeport, New York 11520 


' 
2Us 


LOBOLUF, LA*L3, LELBY & MackAL 
Attorneys for Plaintiff 

140 broadway 

New York, New York 10005 
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otice to Admit. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NATIONAL LIFE IKNSURANCE COMPANY, 
Plaintiff, 74 Civ. No. 1450 
~acgainst- 
NOTICE TO ADMIT 
IRENE SOLOMON and LOUIS SCHUSTER, as 
Trustee of the S & L Pension Trust - 
R.T.B. Industries, Inc., 


Defendants. 


The defendants, by their attorneys, RIVKIN, LEFF & SHERMAN, 
ESQS., hereby request that you admit the following facts: 

1. That Irving R. Aaronton was an agent of the plaintiff at 
the time the application for the instant policy was executed. 

2. That Irving R. Aaronson was an agent of the plaintiff at 
the time the amendment to the application was executed. 

3. That Irving R. Aaronson was an agent of the plaintiff for 
a period of at least five (5) years prior to the execution of the 
first application for the life insurance policy at issue herein. 

4. That Irving R. Aaronson was an agent of the plaintiff 
acting within the scope of his authority at the time of the initial 
| application herein. 

5. That Irving R. Aaronson was an agent of the plaintiff 


| acting within the scope of his authority at the time of the amend- 


| ment of the application herein. 


6. That in the year 1972, Irving R. Aaronson was acting as 


| an agent for the company for the purpose of procuring applications 


46a 
Notice to Admit. 
for life insurance. 

7. That in the year 1973, Irving R. Aaronson was acting as 
| an agent for the company for the purpose of procuring applications 
for life insurance. 

8. That in the year 1972, John A. Newman Agency was an agent 
of the plaintiff for the purrese of procuring applications for life 
insurance policies 

9. That in the year 1973, John A. Newman Agency was an 
of the plaintiff for the purpose of procuring applications for 
insurance policies. 

10. In the year 1972, John A.Newman Agency had the authority 
to appoint sub-agents for the purpose ef accepting applications for 
life insurance. 

ll. In the year 1973, John A. Newman Agency had the authority | 
| to appoint sub-agents for the purpose of accepting applications for 
life insurance. 

12. In the year 1972, Irving R. Aaronson was an agent of 
the plaintiff or sub-agent of the plaintiff with the authority to 
solicit applications for life insurance. 

13. In the year 1973, Irving R. Aaronson was an agent of 
the plaintiff or sub-agent of the plaintiff with the authority to 
solicit applications for life insurance. 


14. In the year 1972, Irving R. Aaronson was an agent of 


|| the plaintiff or sub-agent of the plaintiff with the authority to 


recéive applications for life insurance. 


15. In the year 1973, Irving R. Aaronson was an agent of 


|| the plaintiff or sub-agent of the plaintiff with the authority to 
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Notice to Admit. 
receive applications for life insurance. 
15. In the year 1972, Irving R. Aaronson was an agent of the 
plaintiff or sub-agent of the plaintiff with the authority to 
collect the first premium for life insurance. 


16. In the year 1973, Irving R. Aaronson an agent of 


| the plaintiff or sub-agent of the plaintiff with authority to 


| collection the first premium for life insurance. 

17. In the year 1972, Irving R. Aaronson an agent of 
the plaintiff or sub-agent of the plaintiff with authority to 
receive claims for life insurance. 

18. In the year 1973, Irving R. Aaronson an agent of 
the plaintyff or sub-agent of the plaintiff with authority to 
receive claims for life insurance. 

19. In the year 1972, Irving R. Aaronson was an agent of the 
plaintiff or sub-agent of the plaintiff with the authority to deliver | 
policies of life insurance. 

20. In the year 1973, Irving R. Aaronson was an agent of tre 
plaintiff oy sub-agent of the plaintiff with the authority to deliver) 
policies of life insurance. 

21. That plaintiff had two physical examinations of HERBERT 
SOLOMON prior to the issuance of its policy of insurance herein. 

22. That the aforementioned two physicals were conducted 

| by physicians of the choosing of the plaintiff. 

23. Prior to the issuance of the policy herein, paaintiff 

has issued policies of insurance without rating same to persons 


with Artericsclerotic Heart Disease. 


to 


lotice 


24. Prior to the issuance 
has issucd policies of insurance 


with a history of ulcers. 


25. Prior to the issuance 
has issued policies of insurance 
rieriose!l.rotic Heart Disease. 

26. Prior to the issuance 
nas issucd policies of insurance 


a history of ulcers. 


- * 


Ldmit e 
of the policy herein, plaintiff 


without rating same to persons 


of the policy herein, plaintiff 


with rating same to persons with 


of the policy herein, plaintiff 


with rating same to persons with 


7 That a history of ulcers does not in any way affect the 


life span of an individual. 
Dateu: Freeport, Wew York 
February 18, 1975 
Yours, etc., 
RIVKIN, LEFF & SHERMAN, ESQS., 
BY: 
LEONARD L. RIVKIN 
Attorneys for Defendants 
Office and P. O. Address 
55 North Ocean Avenue 
Freeport, New York 11520 
nr) « 
LeBOEUF, LAMB, LETBY & MacRAr 
Bctorneys for Piaintift 
140 Proadway 
wew LOKK, Wew stk 199005 
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Notice to Produce. 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
NATIONAL LIFE INSURANCE COMPANY, 
Plaintiff, 74 Civ. No. 1450 
-against- 
NOTICE TO PRODUCE 

IRENE SOLOMONand LOUIS SCHUSTER, as 
Trustee of the S & L Pension Trust - Request for production of 


R.T.B. Industries, Inc., documents 


Defendants. 


fhe defendants herein, by their attorneys, RIVKIN, LEFF & 


SHERMAN, LSQS., hereby request that pursuant to Rule 34 of the 
Federal Rules of Civil Procedure, the plaintiff herein produce the 
following documents and matters at the office of RIVKIN, LEFF & 
SHERMAN, ESQS., 55 North Ocean Avenue, Freeport, New York, within 
thirty (30) days of the service herein: 

1. All reports and/or memoranda and/or writings and documents 
of any nature from any and all physicians conducting physical 
examinations upon HERBERT SOLOMON for the policy mentioned herein 
and for any other policy and/or application made by the said 
HERBERT SOLOMON. This request to produce is intended to include but | 
not be limited to any and all oral conversations between any of 
such physicians and the plaintiff, which were thereafter reduced to 
writing in memoranda form in any kind or nature. 


2. All policies of insurance issued at any time, where the 


insured life in the policées issued had a history of Arteriosclerotic 


lotice to Produce. 


deart Disease and where the insured life in the policies issued had 
a history of ulcers: 
a- on all such above mentioned policies of insurance 
submit the applications, the physician sxaminations 


therefor; 


J- State whether such policies of insurance were “rated” 


or not and if so, the rate app'.ied thereto; 

c- On any of the foregoing policies issued by the 
plaintiff, set forth all intra-company memorandums 
pertaining to said application and/or policy. 


3. All documents and/or memoranda of any kind or nature of 


.e plaintiff issued to any of the agents and/or agencies pertaining 


in any manner, shape or form to the insurance and/or acceptance of 
applications for insurance that might in any way pertain to 


Arteriosclerotic Heart Disease or history of ulcers. 


4. ‘ll intra-company documents and/or memoranda of any kind or 


nature referring in any manner, shape or form to Arteriosclerotic 
Heart Disease or history of ulcers. 

5. State the name and/or names of the person OF persons in 
charge of or who has the responsibility of approving or otherwise 
the issuance of policies of insurance with either Arteriosclerotic 
Heart Disease or history of ulcers for the years 1972 and 1973. 

6. Set forth any and all documents and including exact copies 
of applications for life insurance for any and all policies on the 


life of HERBERT SOLOMON, 


i. Set forth any and all rules, regulations, request orders 


and specifications for examining physicians examining for this 


| 
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Notice to Produce. 


plaintifr on life insurance applications.. 
| 


8. All memoranda directed to any and all examining physiciaus | 


for plaintiff covering any portion of the subject of Arteriosclerotic | 


Heart Disease and history of ulcers. 
9. Any contract or agreement of any kind, including any 


memoranda pertaining thereto between plaintiff and Irving R. Aaronson 


'and/or John A. Newman Agency. 


10. Any personal files including any memoranda contained 
|| therein but not limited to authority of Ixving R. Aaronson and John A. 
| Newman Agency. | 
ll. Set “orth any and all copies of investigation pertaining 


to HERBERT SOLOMON covering any and all policies or application of 
policies made to this plaintiff. 

12. Set forth any rate schedule for policies that would or 
could have been issued with Arteriosclerotic Heart Disease and 


| history of ulcers. 


13. Any and all documents, memoranda or otherwise from the 


|| medical department of the plaintiff in any way associated with 


Arteriosclerotic Heart Disease and history of ulcers. 


~ 
14. All advertisement for life ansurance or brochures 


y the plaintiff for the) 


pertaining to same issued and/or promulgated b 


|| past ten (10) years. 


15. All papers, presentations and/or minutes of any meeting 


of the plaintiff prepared for any intra-company group OF other 


| meeting either intra-company Or without the company, pertaining to 


| the sale of life insurance policies for the past five (5) years. 
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Notice to Produce. 
16. Set forth any application for insurance which have been 


| rejected within the past five (5) years due to Arteriosclerotic 
| reare Disease. 
17. Set forth any application for insurance which have been 
| rejected within the past five (5) years due to a history of ulcers. 
18. Set forth any investigation, personal or otherwise, of 
| HERBERT SOLOMON, at any time before or since his demise. 


19. All records of any kind or nature pertaining to any 


| and all policies other than the one at issue herein with the 
| plaintiff covering the life of HERBERT SOLOMON. 

20. All memorandums, intra-company Or otherwise, including 
| papers, presentations and the like, presented by the various chief 
|| medical examiners of the company who have been in such position from 
|| 1970 to date. 
Freeport, tiew York 
February 18, 1975 

Yours, etc., 


RIVKIN, LEFF & SHERMAL. 


BY: 
LEONARD L. RIVKIN 

Attorneys for Defendants 

Office and P. O. Address 

55 North Ocean Avenue 

Freeport, New York 11520 


TO: 


|| L@BORUF, LAMB, LETBY & MacRAE 
| Attorneys for Plaintiff 
149 Broadway 
| New York, New York 10005 
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rst Set of Interrogatories. 
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
NATIONAL LIFE INSURANCE COMPANY, 


Plaintiff, 74 Civ No. 1450 


-against- 


FIRST SET OF INTERROGATORIES 


IRENE SOLOMON and LOUIS SCHUSTER, 
as Trustee of the S & L Pension 
Trust - R.T.B. Industries, Inc., 


Defendants. 


Defendants by their attorneys, RIVKIN, LEFF & SHERMAN, ESOS., | 

hereby propound the following Interrogatories to be answered in 
| writing by the paaintiff, pursuant to Ru}... 26 and 33 of the vetexal | 

Rules of Civil Procedure, said answers to be provided in writing 
and under oath, on or before thirty (30) days from the service 
hereof. 

INSTRUCTIONS: 

(a) These interrogatories are intended to be continuing in 
nature and requiring the filing of supplemental answers setting 
forth any information which may be acquired by you, your agents, 
attorneys or representatives affecting the accuracy or completeness 
of the answers originally provided. 

(b) Unless otherwise specified, the information requested 
herein ~efers to the period from 1971 to the date of receipt of 


these interrogatories. 


| 
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Interrogatories. 


(c) If objection is made to any of the following interrogatori 
or if an interrogatory is otherwise not answered in full, state the 
specific grounds therefor and answer such interrogatories to the 
extent to which there is no objection. If privilege is alleged 
as to any infcrmation or documents requested, fully identify the 


information or documents for whica privilege is asserted, statin 


the grounds for each such privilege asserted. 
DEFINITIONS: 


For the purpose of these Interrogatories, the following 
term shall be defined as follows wherever used herein unl’ the 
context otherwise indicates: 

(a) “R.TTU3" shall mean an increased premium over and 

above tne usual and ordinary premium paid by 
assure with no history of medical or the like 


proplen. 


l. Was Irving R. Aaronson an agent of the plaintiff at the | 


time the first application of the policy at issue herein was received? 


If not, state the exact relationship. | 
2. Did Irving R. Aaronson collect the first premium under 
the policy herein? If not, who did? 
3. Docs plaintiff contend that the policy herein was 4 


rated policy? If so, set forth the details pertaining to same. 


4. Does plaintiff allege that it relied in any manner, 
shape or form on the physical examination it conducted herein? 
so, the full context and the nature on which it relied on said 


physical. 


Tnterrogatories. 

5. Set forth the percentage of time the plaintiff has 
conducted two physicals for applications for life insurance as 
compared to the amount of policies issued. 

6. If there is any company rule or procedure regarding 
rating, please set forth the details thereof. 

7. Set forth the exact date plaintiff first learned of 
HERBERT SOLOMON's Arteriosclerotic Keart Disease and how and in 
what manner same was discovered. 

8. Set forth the exact date plaintiff first learned of 
HERBERT SOLOMON's history of ulcers and tow and in what manner 
same was discovered. 

9. When did the plaintiff first have reason to believe 
HERBERT SOLOMON hac suffered from Arteriosclerotic Heart Disease? 

10. When did the plaintiff first have reason to believe 
HERBERT SOLOMON had suffered from a history of ulcers? 

ll. What precipitated the investigation, which ultimately 
indicated HERBLTT -CLOMON had suffered from Arteriosclerotic lieart 
Disease? 

12. What precipitated the investigation, which ultimately 


indicated HERBERT ‘° LOMON had suffered from a history of ulcers? 


13. Did the plaintiff back date the policy herein at issue? 


14. Was the premium of $12,204.11 a standard one year 
premium for the amount of insurance afforded for the life of a 
person without any disability of any kind or nature of the age 


of HERBERT SOLOMON at the time said policy was issued? 


why not? 


| to be effective as of November, 


| investigation. 


| and what the result thereof was? 


r 
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Tnterrogatories 


15. When the policy was allegedly issued in March of 1973 


to be effective as of November 1972. was there any reducticn in the 


premium for the period of November 1972 to November 1973? If not, 


16. When the policy was allegedly issued in March of 1973 


1972, was there any reduction in the 


premium for the period cf Nove cer 1972 to November 1973 due to the 


fact that all parties had full and complete knowledge of the fact 


that HERBERT SOLOHOi! in fact was alive frea November 1972 to 


March 197- 


policy issued subsequent to an investigation of 


17. Was the 


than the physical 


HERBERT SOLOMON of any kind or nature other 


examinations referred to herea’? if so, how long after the 


investigation was it issued? Set forth the date of each and every 


Who conducted them? What period they encompassed 


at issue cover the period | 


18. Did the premium of tnis policy 


from November 1972 to November 1973? 


19. itlad you cver written any other life insurance  :olicy for 


the life of HERBERT SOLOMON? If eo, when, the amount and we..2 they 


| rated or non-rated” 


| 


reasons which plaintiff will allege re~ 


20. What were the 


sulted in two physical examinations of this plaintiff on this 


application rather than one? Set forth che names and addresses of 


all examining physicians and the names of all applicants previously 


examined by these physicians for the five (5) years preceeding the 


Interrogatories. 
date of tue examination of HERBERT SOLOMON. Set forth whether any 
of the auvplications who had been heretofore examined by any of the 
two aforementioned physicians were ever turned down for life 
insurance. 

21. Who selected the physicians who examined HERBERT 
SOLOMON for the application? 

22. Set forth the names and addresses of all other doctors 
conducting physical examinations for the plaintiff in the New York 
City and Long {sland area at or about the time of the initial 
application signed vy siRBERZ SOLOMON herein? 

23. Was Join A. Newman Agency ax. agent in 1972? 

Was John A. siewman Agency an ayent in 1973? 

25. Did John A. Newman Agency have tie rigut to appoint 
subp-agents in 1972? 

zé. vid JonnA. Newman Agency have tire right to appoint 
Sub-ayents in 1973? 

27. Was irving Aaronson agent of the plaintifi. in 1972? 

Was Irving Aaronson agent of the plaintiff in 1973? 


Was Irving Aaronson agent of John A. Newman in 


Was Irving R. Aaronson of Jonbn A. Wewman in 


|1973? 


1 | : . 
31. Was Irving R. Aaronson an agent of John A. Newman act tue 


time the application for the instant policy was executed? 


32 Was John A. Newman an agent of the plaintiff in 1972? 


Waa John A. Newman an agent of the plaintiff in 1973? 


Interrogatories. 

34. ilas the plaintiff ever issued a policy of like insurance 
to a person in age bracket, i.e., within two (2) years either way, 
with Arteriosclerotic Heart Disease? 

35. Has the plaintiff ever issued a policy of like insurance 


to a person in age bracket, i.e., withir two (2) years either way 


with a history of ulcers? 

36. Has plaintiff ever issued a rated policy for Arterioscle- 
rotic Heart Disease? 

37. jias plaintiff ever issued a rated policy witha history of 
ulcers? 

i. Set forth who collected the initial premium on the 
application of HLRBLUR? SOLOMON for the poli.’ herein. 

39. State in detail what plaintiff contends his practice is 


with respect to acce; tance or rejection for risks of life insurance 


with vevcard to Arteriosclerotic Heart Disease and a history of 
ulcers and both fron 1971 to date. 
40. If this practice in "39" incorporates rating of policies, 


set forth the jetails regarding the calculation of the rating. 


These interrogatories shall be deemed continuing so as to 


require supplemental answers if you or your attorney obtained further 


information between the time answers are served and at the time of 


the trial herein. 


Dated: Freeport, New York 
February 18, 1975 


sa 


Interrogatories. 


Yours, etc., 


RIVKIN, LEFF & SHERMAN 


BY: 

——"“TEONARD L. RIVKIN 
Attorneys for Defendants 
Office and P. O. Address 
55 North Ocean Avenue 
Freeport, New York 11520 


TOs 


LeBOLUF, LAMB, LLI?Y & MacRAE 
Attorneys for Plaintiff 

140 Broadway 

New York, New York 10905 
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Affidavit of Irene Solomon, in Opposition to Motion 
for Summary Judgment. 


UNITED STATES DISTRICT COURT 


Eastern District oF NEW YORK 


+ 


Nationa, Lire InsuRANCE COMPANY, 
Plaintiff, 


against 


IRENE SoLomon and Louis SCHUSTER °S Trustee of the 


S & L Pension Trust-R.T.B. Industries, lue., 
Defendants. 


Strate or New York } 
County or Nassau 


88.: 


InENc SoLomon, being duly sworn, deposes and says: 


I am one of the named defendants in this action and am 
the widow of Herbert Solomon, and the principal bene- 
ficiary named in the contract of life insurance issued by the 
National Life Insurance Company on my late husband’s 
life. 

I submit this affidavit in opposition to the plaintiff in- 
surance company’s motion for summary judgment. I am 
informed by my attorneys that the plaintiff insurance com- 
pany, by its attorneys, claim that there are no material 
issues of fact in this law suit. I know of my own personal 
knowledge, of substantial questions and issues of fact and 
respectfully state that | should not be deprived of prov- 
ing these facts on trial here or permitting my attorneys 
to cross examine the plaintiff's witnesses, on their sworn 
state..ents and the records. 

I know that Irving R. Aaronson, the agent of the Na- 
tional Life Insurance Company, who procured the applica- 
tion for life insurance for my husband, knew of the variors 

angina pains that my husband complained of and also knew 
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Affidavit of Irene Solomon. 


of the hospitalization of three days in Doctors’ Hospital. 
On at least one or more than one occasion, my husband 
advised me, in substance, that Mr. Aaronson was told of 
the electrocardiogram test taken of my husband and the 
fact that it was normal in all respects. Mr. Aaronson 
was also told in substance, that my husband was advised 
that he could return to all normal activities. 

Mr. Aaronson, the National Life Insurance Company 
agent, said in substance to my husband, “Forget it,” or 
“Don’t worry about it” in relation to his application and 
his medical treatment. 

There was one conversation that is particuiarly fresh 
in my mind. This occurred in 1973 when Mr. Aaronson 
and my husband discussed a gift of three suits of clothing 
in consequence of my husband having used Mr. Aaronson’s 
services as an agent of the National Life Insurance Com- 
pany to procure life insurance. At that time, I recall, our 
conversation included the fact that Mr. Aaronson was 
aware of my husband’s medical treatment and complaints. 

My husband and I believed that Irving R. Aaronson was 
acting at all times with full authority as an agent for 
National Life Insurance Company. 

I also wish to state that my husband’s death came about 
as a result of a homicide and was not related to any medi- 
cal condition whatsoever. 


TRENE SOLOMON 


Sworn to before me this 
day of 1975. 


Leonarp LaMBERT RIVKIN 
Notary Public, 
State of New York. 
No. 30-8589450. 
Qualified in Nassau County. 
Term Expires March 30, 1975. 
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Affidavit of John F. Morrison in Opposition to Motion 
for Summary Judgment. 
UNITED STATES DISTRICT COURT 


Eastern District or NEw York 


— +—--- 


Nationa Lire Insurance Company, 
Plaintiff, 
against 


IRENE Sovomon and Louis SCHUSTER &s Trustee of the 
S & L Pension Trust-R.T.B. Industries, Ince., 


Defendants. 


Strate or New York ? 


County or Nassau { ® 


Joun F. Morrison, being duly sworn, deposes and says: 


That he is an attorney associated with Rivkin, Leff & 
Sherman, Esqs., attorneys for the defendants, and as such, 
is fully familiar with the facts and circumstances of the 
within matter as hereinafter set forth. 

This affidavit is submitted in opposition to the plaintiff, 
National Life Insurance Company’s motion for summary 
judgment. This affidavit is supplemented by the annexed 
Memorandum of Law, submitted on behalf of the above 
name. defendants. 

It is respectfully submitted that the affidavit of Irene 
Solomon, on its face, raises a substantial and material issue 
of fact, precluding the granting of summary judgment 
under Rule 56 of the Federal Rules of Civil Procedure. 

Under the substantive law of New York, applicable here, 
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the statute governing representations by the insured is 
Section 149 of the Insurance Law (McKinney’s Cons. Laws, 
Vol. 27). This section requires that in order for an in- 
surer to avoid a contract of insurance, any misrepresenta- 
tions in the application be material. In determining mate- 
riality, the insurer’s practices in accepting or denying 
similar risks is admissible. Here, Mrs. Solomon’s affidavit 
attests to the fact that Irving R. Aaronson, an agent or 
sub-agent of the plaintiff, National Life Insurance Com- 
pany (“the Company”) knew at all times relevant here of 
the facts and circumstances surrounding Herbert Solo- 
mon’s medical treatments and complaints. 

There is case law in New York, found in defendants’ 
annexed Memorandum of Law, which holds that such notice 
to the agent is notice to the Company and establishes an 
estoppel when the Company issues the policy with such 
knowledge. 

The defendants have raised estoppel by the agent’s 
knowledge in their answer, as well as estoppel on other 
grounds, including the acceptance of other similar risks by 
the Company. 

On the latter point, it is respectfully stated that the Court 
should take notice that issue has only been joined in this 
action since February 18, 1975. No disclosur: or discovery, 
quite obviously, has gone forward here. The defendants 
believe that the lack of supporting documentary evidence 
to support the Company’s contention that it would not 
insure this risk had it known of the alleged misrepresenta- 
tions is very significant. The Company submits a bare af- 
fidavit of its medical director, nothing more on this point. 
Defendants should be allowed, by appropriate discovery 
devices, to impeach that contention by a showing that the 
risk issured herein, the life of Herbert Solomon, was not 
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an acceptable risk according to the plaintiff Company’s 
own prior policies and practice. 

Additionally, the Company’s affidavits pass over quickly 
a potentially significant point. The Company admits that 
its policy of life insurance issued to Herbert Solomon in 
May, 1973. was backdated to November of 1972. The pre- 
mium paid by Mr. Solomon was $12,204.11. There arises 
therefore questions of material fact as to this Company’s 
rating policy, and whether the Company charged the in- 
sured a fair amcunt for six months of insurance coverage. 
If the amount of the premium is based upon a ‘“‘rated”’ 
(i.e., an increased risk) policy, then there is an inference 
that the underwriting department of the Company knew of 
Herbert Solomon’s medical treatment when the policy was 
issued. 

Further, the defendants should be permitted by proper 
discovery devices to impeach or contradict the assertions 
that Herbert Solomon suffered from arteriosclerotic heart 
disease and ulcers. Even assuming, arguendo, that he did, 
the defendants should be allowed to show that the Company 
assumed similar risks on rated policies. 

The defendants have also counterclaimed herein for the 
proceeds of the policy. Such counterclaim is directly in- 
volved in this motion, since it relates to the same facts and 
circumstances giving rise to the summary jadgment sought 
by the plaintiff company. The defendants should not, at 
this point, before any discovery and/or disclosure has gone 
forward, be thrust out of Court and be deprived of an op- 
portunity to contradict the plaintiff Company’s position. 
This is particularly true, it is respectfully stated, when the 
evidence to contradict the Company’s position is solely 
within the possession of the Company. 

For these reasons, as above stated, the plaintiff’s mo- 
tion for summary judgment should be denied in its entirety 
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or, at the very least, denied with leave to renew after full 
disclosure and discovery has gone forward herein. 


Joun F. Morrison 


Sworn to before me this 
28th day of February, 1975. 


Leonora NATALE 
Notary Public, 
State of New York 
No. 52-4513295 
Suffolk County 
Term Expires March 30, 1975 


i) 
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Defendant’s Statement Pursuant to Rule 9(g). 
UNITED STATES DISTRICT COURT 
Eastern District or New York 


74 Civ. No. 1450 


STATEMENT PursvUANT TO GENERAL Rute 9(g) OF THE 
GeneRAL RuLEs oF THE Court. 


——— 


NATIONAL Lire INSURANCE CoMPANY, 
Plaintiff, 
against 


IRENE Sotomon and Louis SCHUSTER as Trustee of the 
S & L Pension Trust-R.T.B. Industries, Inc., 


Defendants. 


——— 


The defendants contend that there are substantial ma- 
terial issues of fact, as well as a counterclaim herein, which 
preclude the granting of summary judgment, as follows: 


1. An agent or sub-agent of National Life Insurance 
Company kn -v at all times relevant herein of the medical 
treatment of Herbert Solomon and of those tests mentioned 
in the physicians’ affidavits and that such knowledge is 
imputable to the plaintiff company. Further, this agent or 
sub-agent informed the decedent, Herbert Solomon, in sub- 
stance, that he need not worry about any problems involv- 
ing the application for life insurance. 


9. The amended application submitted by Herbert Solo- 
mon put the National Life Insurance Company on notice 
concerning the electrocardiogram of Dr. Friedman. 
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3. The plaintiff company backdated the policy in such a 
manner that they charged Herbert Solomon for a period 
when there was no risk, thus raising the issue of whether 
or not this was a rated policy and whether a premium of 
$12,204.11 was a fair amount for six months of insurance 
on this risk. 


4. The plaintiff company has failed to buttress its con- 
tention, by proper documentary proof, that they have never 
issued policies on similar risks involving similar medical 
treatment. Further, the proof and documentation which 
would make possible the cross exami: \tion or impeach- 
ment of the plaintiff’s medical director's affidavit is solely 
within the control of the moving party and defendants 
should be permitted at the very least to proceed with dis- 
closure and discovery ‘n the matter at bar. 


5. The defendants have interposed a counterclaim for 
the proceeds of the policy which of itself must deny sum- 
mary judgment, for all of the allegations in the counter- 
claim are regarded as true in motions addressed to plead- 
ings. Defendants deny there were any material misrepre- 
sentations. 


Yours, ete., 


Rivain, Lerr & SHerman, Esqs. 

By s/s Leonarp L. Rivkin 
Leonard L. Rivkin 

Attorneys for defendants 

Office & P. O. Address 

55 North Ocean Avenue 

Freeport, New Lork 


516—378-4554 
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Stipulation Extending Time. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NATIONAL LIFE INSURANCE COMPANY, 3 
Plaintiff, t 74 Civ. No. 1450 
Ve z STIPULATION 
EXTENDING TIME 
IRENE SOLOMON and LOUIS SCHUSTER 2 


as Trustee of the S&L Pension 
Trust-R.T.B. Industries, Inc. : 


Defendants. 


IT IS HEREBY STIPULATED AND AGREED, by aw ' between the 
attorneys for the parties hereto, that the time within 
which plaintiff NATIONAL LIFE INSURANCE COMPANY may 
reply, move or otherwise plead with respect to the 
defendants' counterclaim herein, as well as the time 


within which said plaintiff msy respond or object to 


defendants’ Interrogatories, Notice To Produce and Notice 


To Ad@ .t, herein be, and the same hereby is, extended until 
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20 days after the entry of an order with reepect to 


plaintiff's motion for summary judgment. 


LeBOEUF, LAMB, LEIBY & MacRAE 


} | | AX 
By y Ls ey \ , 
Member 
Dated: New York, New York Attorneys for Plaintiff 
March , 1975 National Life Insurance Company 
140 Broadway 
New York, New York 10005 
(212) 269-1100 


RIVKIN, LEFF & SHERMAN 


By 


Xr 

Attorneys for Defendants 
Irene Solomon and Louis Schuster 
as Trustee of the S&L Pension 
Trust-R.T.B. Industries, Inc. 

55 North Ocean Avenue 

Preeport, New York 11520 

(516) 378-4554 


Supplemental Affidavit of Rowland Ricketts, Jr. 
in Support of Motion for Summary Judgment. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


MATIONAL LIFE INSURANCE COMPANY, 
Plaintiff, : 74 Civ. No. 1450 
Vv. : SUPPLEMENTAL AFFIDAVIT 
IN SUPPURT OF PLAINTIFF'S 
IRENE SOLOMON and LOUIS SCHUSTER : MOTION FOR SUMMARY 
as Trustee of the S&L Pension JUDGMENT 7 
Trust-R.T.B. Industries, Inc. 


Defendants. 


STATE OF VERMONT 


COUNTY OF WASHINGTON 


Rowland Ricketts, Jr., being duly sworn, deposes and 
says: 

1. I am the Assistant Director of Underwriting of the 
National Life Insurance Company, the above named plaintiff, 


and I have held this position or the position of Senior 


Underwriter for more than three years, including <ii of the 


times mentioned herein. 


2. 1 make this affidavit on the basis of personal 
knowledge and records currently in the possession of 
National Life Insurance Company, which are maintained by 


said Company in the ordinary course of its business. 


3. My duty as Assistant Director of Underwriting 
is to examine applications for life and disability insurance, 


and to decide on the basis of the information in completed 


Affidavit of Rowland Ricketts Jr. 


applications, and upon the vice of a Medical Director of 


National Life Insurance Company, whether or not to enter 2 


contracts of life and disability insurance. 


4. On or about } ce examined the 
application of Herbert ; ‘Par: Shore Road, 
Merrick, New York, for a life insurance policy in 


the amounc of $240,792. 


5. A copy of Part A of the Application to National 
Life Insurance Company signed by Herbert Solomon on 
March 20, 1973, is attached hereto and made a part of 


this affidavit. 


6. Part A of said application constitutes a part 
of the contract of insurance issued upon the life of 
Herbert Solomon, bearing policy number 1462937, and it was 
attached to said policy when the policy was issued. 


Part A states in part that, 


"The agent taking this application 
has no authority to make, modify, 
alter or discharge any contract 
hereby applied for, nor to extend 
credit on behalf of the Company. 

No statement made to or information 
acquired by any representative of 
the Company shall bind the Company 
unless set out in writing in parts 
A or B of this application.” 


7. As a result of the foregoing, Herbert Solomon 
was on notice that the agent taking his application had no 


authority to make, modify, alter or discharge the contract 
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applied for, and that no statements made or information 
acquired by this agent or by any representative of 
National Life Insurance Company would bind the Company 
unless such statements or information were set out in 


writing in parts A or B of tha application. 


Sworn to before me this 
Y*™ day of Marsch, 1975. 


Fe fas 
be , 


/ 


y ACA fh 
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Supplemental Affidavit of Charles P. Sifton in Support 
of Motion for Summary Judgment. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NATIONAL LIFE INSURANCE COMPANY, 
Plaintitfr, : 74 Civ. No. 1450 
- against - : SUPPLEMENTAL AFFIDAVIT 
IN SUPPORT OF PLAINTIFF'S 
IRENE SOLOMON and LOUIS SCHUSTER : MOTION FOR SUMMARY 
as Trustee of tne S & L Pension JUDGMENT 
Trust-R.T.B. Industries, Inc., 


Defendants. 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK ) 


CHARLES P. SIFTON, being duly sworn, deposes and 


1. I am a member of LeBoeuf, Lamb, Leiby & MacRae, 
the firm of attorneys representing plaintiff National Life 
Insurance Company in this proceeding. I make this affidavit 
| on the basis of personal knowledge in response to the allega- 


| tions contained in the answering affidavit of defendant Irene 


|| Solomon with regard to what Irving R. Aaronson allegedly 


| knew and said concerning her husband's heart condition. 


2. I received the answering affidavits, including 


| Mrs. Solomon's, one day prior to the hearing on this motion. 


| Since Irving R. Aaronson is at present neither an agent nor 


|; employee of plaintiff and is represented by separate counsel, 
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an affidavit from Mr. Aaronson responding to the particular 


| allegations made by defendant Irene Solomon is not available 


to me on such short notice. I have, fowever, discussed the 


| subject raised by defendant Irene Solomon's affidavit with 

| Mr. Aaronson on the ‘phone and he has stated to me un- 
equivocally that he did not know of the insured's heart 
condition or of his hospitalization at any time prior to his 


death ana never excused him in words or substance from making 


| complete disclosure in his apolication for insuraace. 


3. kowever, by reason of the facts set forth in the 
supplemental affidavit of Rowland Ricketts, Jr., obtained in 
advance of the receirt of defendants' answering papers and 
submitted herewith, and by reason of the iaw set forth in the 
accompanying Memorandum of Law, testimony from Irving R. 
Aaronson setting forth what he knew or said concerning the 


insured's heart condition is entirely irrelevant to the issues 


raisec by plaintiff's motion. As set forth in Mr. Ricketts’ 


supplemental affidavit, the policy sold to the dnsured con- 


tained language explicitly noti“ying him that Mr. Aaronson 
could not waive the requirsments of full disclesure set forth 
in the application and that disclosures to “r. Aaronson in 


no way excused less than full disclosure to the insurance 


company. As the cuges set forth in the acconmpanving 


unnecessar:; for this Court to determine whether Mr. Aaronson 


or Mrs. Solomon is telling the truth. 


| Memorandum of Law make clear, these circumstances make it 
iI 

1 

|| 
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4, Nevertheless, in the event that the Court finds 
that the facts to which Mr. Aaronson would testify as set 
forth herein are essential to the resolution of the issues 


raised by plaintiff's motion, I respectfully request the 


Court for a continuance to obtain, by affidavit or deposition, 


Mr. Aaronson's testimony. 


5. Ihave alsc, by reason of the late receipt of 
defendants' affidavits, been unable to obtain in time for 
this hearing an additional affidavit from my client, which 
is located in Montpelier, Vermont, with regard to the specu- 
lation raised in the affidavit of defendants' attorney that 
since the policy is acknowledged to have been backdated (at 
the insured's request and for his benefit), it is possible 
that an excess premium was collected by the insurance company 
from which the attorney then infers that the insurance company 


may have actually known of the insurec's heart condition. 


6. Again, I have discussed this issue with my client 
on the ‘phone and been advised that an affidavit may be 
obtained to show on tlie basis of the Company's records that 
no excess premium was charged, that the first premium was 
collectea at the date of actual issuance in June and the 
second would have been collected on the following June anniver- 
sary tether than on the anniversary of the {imputed November 
issuance date. Sivuld this Court decide that these facts are 
essential to the determination of issues raised by plaintiff's 


motion, I again ask for a continuance to Allow nlaintiff time 


A 
7 


an 
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to secure an affidavit attesting to them. However, since | 
the question of whether an excess premium was charged appears 

to be nothing more than attenuated speculation on the part of 
Aefendants' attorney, I respectfully submit that chis Court 
should not require such an affidavit in order to grant 


plaintiff's motion for summary Sudgment 


: ¥\t ‘" JiR OM 
Sworn to before me this rae CHARLES P. SiFTON 


day of )\o\/ *, 1975. 


>| a eo IMAC PET 


Notary Public 
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Supplemental Affidavit of John F. Morrison in Opposition 
to Motion for Summary Judgment. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NATIONAL LIFE INSURANCF COV PANY, 


Plaintiff, 


Supplementa! Affidavit In 
Opposition to Plaintiff's 
Motion for Summary 


TENE SOLU CN and LOUIS SCHUSTER, as ment 


Jud: 


fristee of the S&L )'ension Trust - 4.7T.B. 


NMefencants. 


STATE OF NEWYORK) | 
COUNTY OF NASSAU DO” 


Jul, svorn, ceposes and 
Cnat Dan aa attoreey associated with the firn: of 


RIVKIN, LEFF & Si; RMAN, ESQS., attorneys for the defendants io iis 


action. 


1, Tam fully familiar with the facts and circumstances | 


of the within action and submit this afficavit in reply to tne suppleniental 
| affidavits submitted by the plaintiff, N° TIONAL £3 INSURANCE CC -IPANY 
by its Assistant 1irector of Underwriting, and its attorney. 
2. The supplemental affidavits of ROWLANT 
| RICKETTS, JR. and the attorney for the plaintiff do not in any way attempt 


to deal with the issue of the plaintiff company having been put on notice by 
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|| Doctor Fried:nan'e report to thera ia Spril of 1/75, whicn report clearly 


: Affidavit of John F. Morrision. | 
| 
| 
indicated that the decedent, |: ERBERT SOLOMON, had undergone an | 


| 

! 

} electrocardiograr: test. As indicate? in the annexed Memorandum of Law, New 
| } 

Voot Care Law ies (old that wher a iffe insurance company has constructive | 

| ~= setual notice cf ire tasured's > «dicen! conditic: ‘bistery, or is presented 


at woutt raise the auspiciots of an ordinarily prudent 


ich evidene: 
i sits bee! end does 20t in:,Ben the ¢ van, has waived its right 


( 


to rescind tue policy. it is uncontcoverte by ary of tie vlaintiff's affi ‘vite 


an aile red rt that ‘re police JF live insura is cue the life ot 4 


ies ent tost “eater rk ian's 


| 
] 
| 
| efendirw soar. eb the iotlowing 
| at 
|} qauestione- re tac peaeftei: vies uo? owners cf 2 Hfe insurance polic’’ to be 
bound by a life insuranes coo opany's Lack of fyveeti tion’ : ‘aya company 4 
| wins had every opportunity te procure full a siete report an’ tc contact 
| 
! the personal physician of ti2 dec dent, therenftes » © inte Court aug seek 
| 
I 
| to rescind the policy 3; May a life incurance co’opa’ vy sub oittuy answering 
| 
| 
| »ffidavits by their 4ssister. Mrector: an dics! t 05°, tnout a shred 


| 
of supportin: documentary evidence rezarding the company'3 insuring? vractices, 
| obtain su- iary judgment against the heneficiaries an’ owners of the policy? 

4. It is respectfully submitted that inasniuch as the 
ple! uff compr-~ wishes to avoid «nawevin the afore. rentioned questions or 
to provide any supstan.ive prvof on these questions, tnzt gummary judgment 


cannot therefore be granted. The Company also relies upon the argument thal 
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the application contained certain language regarding the agent's authority or 
lack of authority. No proof has been adduced that the decedent, HERBERT 
SOLOMON, actually had read tne application or had any knowledge regarding 
the agent, Irving R. Aaronson's authority or lack of authority. Therefore, 
eer questions orise. Ix the insured and these defendants to be bound by 

jan ruage contained in an application which is found in print that is 


infinitesimally small and al:nost illegible’ Are the defendants bound by 


policy without proof that it, in fact, was annexed” 

Moreover, in thcir Supplemente! AffidavitS the 
Mlaintiff's attorney takes the povition ti the decision »» ..is motion may be 
poetoonec 1} infinitum. In effect, they « ‘ec asking for an opportunity to try 


the ‘e vithout the benefit of cross-ex: ination beins uvatlable tc the 


| 
plaintiff's acsei'tion that the application was annexed to and made part of the | 
ed 
| 
| 
| 


iefendante. It is respectfully submitted that when a party who has brought 
on a motion for suramary judgment m.et cequest a continuance: to supply allegy 
evidence, then, in rea’ ‘ty, the matter at bar is not a proper case for | 
| summary judgment and it becomes quite evident that there are material 
questions of fact which require a trial. 
Sworn to before me this 
10th day of March 1975. 2 / 


JOHN |’, MORRISON 
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plaintiff's motion. 


UNITED STATES DISTRICT COURT 


Eastern District or New York 


No. 74 C 1450 
March 31, 1975 


—_——_> — 


Nationa, Lire Insurance CoMPANyY, 
Plaintiff, 
against 
IrENx Sotomon and Louis Scauster, as Trustee of the 


S & L Pension Trust-R.T.B. Industries, Inc., 
Defendants. 


Appearances: 
LeBoevur, Lams, Lersy & MacRae, Esqs. 
Attorneys for Plaintiff 


Auan Bakst, Esq. 
Rivxiy, Lerr & SHerman, Esqs. | 
Attorneys for Defendants 


Brucunavsen, D. J. 


The plaintiff, National Life Insurance Company, moves 
for an order, pursuant to Rul “6 of the Federal Rules 
of Civil Procedure, granting summary judgment in its 
favor for relief demanded in the amended complaint. 

The complaint seeks to rescind the policy of life in- 
surance, issued on the life of Herbert Solomon, deceased, 
because of misrepresentations made on the application 
concerning his medical history. 
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The facts disclose the following: that on March 20, 
1973, the decedent applied to the plaintiff for a life policy 
in the amount of $240,792.00. Thereafter, on March 27, 
1973, William J. Godfrey, M.D. and Nicholas Kuzmowycz, 
M.D. examined the applicant on behalf of the insured, and 
asked various questions of the proposed insured concern- 
ing his past medical history. Their affidavits, sworn to 
on February 12, 1975, state that in a response to the ques- 
tion concerning heart disorder or any other indication of 
heart disorder, the applicant answered in the negative 
which answer was recorded on Part B o! the application 
and both applicant and doctors signed the said application. 
The completed forms are attached to each affidavit of the 
examining doctor. 

Thereafter the application was reviewed by Brian Mc- 
Cracken, M.D. a medical director of the plaintiff. His 
primary duty is to evaluate the medical aspects of any 
applicant and upon reviewing the completed application, 
to either recommend approval or disapproval of the risk 
to the underwriting department of the insurer. In the case 
at bar, the application was approved. Thereafter in- 
formation was brought to his attention that the decedent 
was suffering from recurring chest pains, and was under 
medical care for the past 15 years. Said ailment was 
diagnosed as acteriosclerotic heart disease with angina 
pectoris class II-B. If this information was presented to 
him, said doctor would have disapproved the risk. This 
disorder is a hardening and thickening of artery walls, 
accompanied by a loss of elasticity, which results in a 
reduction of the nourishment which goes to the heart. 
Angina pectoris is chest pain resulting from an increased 
demand by the heart. Class II-B means, the patient need 
not restrict his norma! ily activity. 

Rowland Ricketts, Jr., che Assistant Director of Under- 
writing of the insurer, states in substance that he deter- 
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snines whether or not a policy of insurance shall issue. 
This decision rests upon the completed application to- 
gether with the advice of the medical director of the in- 
surer. If he had known the true medical background of 
this applicant, he would not have issued said policy. 

Immediately prior to the issuance of the policy, standard 
investigation disclosed that Karl Friedman, M.D. was the 
applicant’s family physician. Thereupon the insurer re- 
quested ‘he applicant to sign a Request for Amendment 
of the Application before the policy was delivered, to 
reflect the visits to Dr. Friedman. In response to the 
question of medical care for the past 5 years by Dr. Fried- 
man, he responded that he visited him for check-ups and 
minor complaints from 1961-1972, the results of which were 
normal. 

The aftidavit of Karl Friedman, M.D. states that he 
examined the applicant from October 31, 1957 to May 8, 
1972, The complaints of the applicant consisted main’ 
of recurring chest pains, that chest X-rays and electro- 
cardiogram examinations were performed on Mr. Solomon. 
The applicant informed his doctor that he was admitted 
to Doctor’s Hospital, Freeport, on November 29, 1972 and 
discharged on December 3, 1972. He was under the care 
of Dr. Ruskin and Dr. Braverman at said hospital. His 
condition was diagnosed as suffering from arteriosclerotic 
heart disease with angina pectoris class II-B. 

The affidavit of Edward Braverman, M.D. states, in 
substance, that he examined the applicant who was under 
his care for this heart disorder. A copy of the discharge 
sur «ary of Doctc~’s Hospital of the applicant is attached 
to ‘ac « Stevit of Dr. Braverman. 

ir: position to tus motion, the affidavit of Irene 
Solomon, “idow of the decedent, Herbert Solomon, alleges 
that Irvin, &. Aaronson, an agent of the insurer was 
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fully aware of the decedent’s physical condition, and that 
he told the decedent, “Forget it” or “Don’t worry about 
it.” Also, they believed that the agent had full au- 
thority as an agent to bind the insurer. 

The affidavit of John F. Morrison, Esq. alleges that the 
insurer had sufficient notice concerning the physical con- 
dition of the decedent, and, therefore is estopped from 
rescinding the policy. 

The questions presented are two-fold, namely, whether 
pursuant to applicable law, Herbert Solomon’s misrepre- 
sentations avoid the plaintiff’s liability on the policy, and, 
secondly, whether the plaintiff had notice of the misrepre- 
sentations, such that constituted a waiver and estopped 
from rescinding the policy. 

In Fleet Messenger Service v. Life Insurance Co. of 
North America, 315 F.2d 593 (Cir. 2), the Court held 
in part at page 597: 


“Under New York Insurance Law, McKinney’s Consol. 
Laws, c. 28, §149(2) @ material ~nisrepresentation 
avoids an insurance contract.’ Section 149(4) pro- 
vides that, for purposes of determining materiality, a 
misrepresentation that an applicant for life insurance 
‘has not had previous medical treatment, consultation 
or observation’ shall be deemed a misrepresentation 
that the applicant ‘has not had the disease, ailment or 
other medical impairment for which such treatment 
or care was given or which was discovered by any 
licensed medical practitioner as a result of such con- 
sultation or observation’.* There is no dispute that, 
if by §149(4) the insured is deemed to have nad the 
disease for which he was treated, that fact is material 
under the standard of materiality contained in § 149 
(2). Chase’s misrepresentations are unquestionably 
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covered by § 149(4); unless waived, therefore, they 
constitute a defense in an action to recover on the 
policy.*”’ 


There is no question that the ailment of the decedent, 
Herbert Solomon, was of such a serious nature as to be 
material as a matter of law. Fleet Messenger Service, 
supra. 

Therefore, the sole question to be determined is whether 
the insurer had such notice of the misrepresentations be- 
fore it issued the policy that it should be held to have 
waived the defense. 

The defendants urge that the agent of the insurer, Irving 
it. Aaronson, was informed of the true medical history of 
the decedent, who informed the applicant to “Forget it” 
or “Don’t worry about it.” Since the agent was represent- 
ing the insurer, any statements by him bound the company. 
Whether or not said statements were made by the agent 
is of little consequence and could not bind the insurer. 
The application for insurance contained Part A which was 
attached to said policy. Immediately above the signeture 
of the proposed insured, Herbert Solomon, Part A con- 
tained several conditions among which was 2: 


“The agent taking this application has no authority to 
make, modify, alter or discharge anv contract hereby 
applied for, nor to extend credit on behalf of the Com- 
pany. No statement made to or information acquired 
by any representative of the Company shall bind the 
Company unless set out in writing in Parts A or B 
of this application.” 


Furthermore, it is urged that the insurer knew that Dr. 
Friedman was the applicant’s personal physican, and 
under his care. A simple request of the office copy of 
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Dr. Friedman’s report would have disclosed the complete 
medical history of Mr. Solomon. The medical form was 
returned to the insurer during April 1973 which indicated 
that the applicant underwent an electrocardiogram test. 
This was prior to making application for the policy. At 
the time the insurer became aware of Dr. Friedman’s 
existence, Mr. Solomon was asked to sign a Request for 
Amendment of Application to reflect visits to the physician. 
The response of the applicant was that he visited Dr. 
Friedman during the past five years for “check-ups and 
minor complaints” from 1961 to 1972 and all results were 
normal. However, a copy of Dr. Friedman’s medical 
record of Herbert Solomon attached in opposition to this 
motion clearly indicates that the applicant was under his 
care from October 31, 1957 up to and including May 8, 
1972 for various complaints including chest pains with 
electrocardiogram tests taken of Mr. Solomon. His record 
further discloses that on November 29, 1972, approximately 
seven months prior to the issuance of the policy, the ap- 
plicant was admitted to Doctor’s Hospital on November 
29, 1972 and discharged Deceinber 3, 1972 with the diag- 
nosis, arteriosclerotic heart disease with angina pectoris, 
class II-B. The hospital record is attached to the affidavit 
of Dr. Braverman, the attending physician indicating said 
history. 

It is clear from the above that Mr. Solomon misrepre- 
sented his physical condition and history when he applied 
for insurance. It may be argued that the insurer was 
negligent in not making inquiry to the fullest extent of 
Dr. Friedman. However, this does not constitute notice. 
In Cherkes v. Postal Life Insurance Company, 285 App. 
Div. 514, 138 N.Y.S. 2d 788, affirmed without opinion, 309 
N.Y. 964, the Court held in part at page 790: 


“Defendant’s negligence in not making further inquiry 
may be conceded, but that is not the equivalent of 
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knowledge, nor does it cancel out or counteract the 
insured’s fraud. Knowledge that the insured was not 
a favorable risk did not cast the burden upon defend- 
ant of looking suspiciously and searchingly beyond the 
facts for undisclosed ailments * * *. The test is not one 
of what prudent inquiry would have revealed. The 
question is whether the information given, although 
partial, was sufficiently indicative of something more 
to be tantamount to notice of the unrevealed.’’ 


See also Zeluiman v. Mutual Life Insurance Co., 269 App. 
Div. 53, 53 N.Y.S. 2d 792. 

The authorities cited by the defendants do not disagree 
with these cases, they are simply distinguishable upon 
their peculiar facts. 

The facts presented in this motion are overwhelming 
that the applicant, Herbert Solomon, did not advise the in- 
surer of his true medical history upon which the vlaintiff 
was entitled to rely in deciding whether or not to issue & 
policy of life insurance. 

The motion of the plaintiff, National Life Insurance 
Company, rescinding the policy is granted. 

Settle order on five (5) days’ notice. 

Copies hereof are being forwarded to the attorneys for 
the parties. 


Waurer BrucHHAvUseNn 
Senior U.S. D. J. 
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Notice of Motion of the Settlement Order dated April 15, 1975 
Granting Plaintiff's Motion. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


- oo - = wo oF wo woes « #«# «8 #«# « « «-— = = x 
NATIONAL LIFE INSURANCE COMPANY, 3 
Plaintiff, 3 74 Civ. No. 1450 
Ve 
NOTICE OF SETTLEMENT 

IRENE SOLOMON and LOUIS SCHUSTER 8 OF ORDER 
as Trustee of the &&l Pension 
Trust-R.T.B. Industries, Inc. t 

° De fendants. t 
-— ee ese one = of oe oe oo =e eo we = =e —=- = x 
SIRS: 


PLEASE TAKE NOTICE that * e@ atts ied order will 
be presented for settlement at the office of the Clerk of 
the United States District Court fo. che Eastern District 
of New York at 225 Cadman Plaza East, Brooklyn, New York, 
on the 15th of April, 1975 at 10200 o‘clock in the forenoon. 


LeBOEUF, LAME, LEIBY & MacRAE 


Dated: "ew Yara, N.Y. By SS; “A (ys Ho Of, sys 
april: ‘«, 1975 ’ taylor R. Briss 
Attorneys for Plaintiff 
Office and P.O. Address 
140 Broadway 


New York, New York 10005 
(212) 269-1100 


TO: ALLAN BAKST, ESQ. 
Attorney “or Defendants 
21 fast GCth Street 
New York, New York 10016 


RIVKIN, LEFF & SHERMAN 
Attorneys Yor Defendants 
55 North Ocean Avenue 

P.O. Box 669 

Freeport, New York 11520 
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Proposed Order Annexed to Foregoing Motion. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NATICNAL LIFE INSURANCE COMPANY, 
Plaintiff, 74 Civ. No. 1450 
ve 
ORDER GRANTING 
IRENE SOLOMON and LOUIS SCHUSTER MOTION FOR SUMMARY 
as Trustee of the S&L Pension JUDGMENT 
Trust-R.T.B. Industries, Inc. 


Defendants. 


A motion having been regularly made by the pl-iintiff 


herein for summary judgment in the plaintiff's favor for 


the relief demanded in the complaint on the ground that 


there is nc genuine issue as to any material fact and that 
the plaintiff is entitled to judgment as a matter of law, 

Now, on considering the plesdings, affidavits and 
memoranda submitted herein; and after hearing counsel fer 
the respective parties, and due deliberation having been 
had, and the decision of the court having been filed, it is 

ORDERED, that said motion be and the same hereby is 
granted, and that judgment. be entered herein in favor of 
the plaintiff rescinding a policy of life insurance issued 
by the plaintiff on the life of Herbert Solomon in the face 
amount of $240,792, and bearing plaintiff's policy No. 1462937; 
and it is 

FURTHER ORDFRED that the defendants surrender and 
deliver said insurance policy to the plaintiff for cancel- 


lation; and it is 
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Proposed Order Annexed to Foregoing Motion. 


FURTHER ORDERED that the defendants and each of 
them, as well as their executors, administrators or 
assigns, be and they are hereby perpetually restrained 
from commencing or prosecuting any action or proceeding 
on account of, or under, or by virtue of the terms of 
said insurance policy and that any such action, or pro- 
ceedings as may have been commenced by said defendant or 
any of them is hereby perpetually stayed; and it is 

FURTHER ORDERED thet costs and disbursements of 
this action be taxed by the clerk in favor of the plaintiff 


and against the defendants. 


Dated: Brooklyn, New York 
April , 1975 


Senior United States District Judge 
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Judgment dated April 16, 1975 Granting Plaintiff's Motion. 


+ 
UNITED STATES DISTRICT CCURT FILES 
_ EASTERN DISTRICT OF NEW YORK 


IN ClEES obeys 
US. DIsihtclh count sp 


NATIONAL LIFE INSURANCE COMPANY, 
Plaintiff, 


Vv. 


JUDGMENT 


IRENE SOLOMON and LOUIS SCHUSTER 
as Trustee of the S&L Pension 
Trust-R.T.B. Industries, Inc., 


74 ¢ 1450 


Defendants. 


An order signed by the Honorable Walter 
Bruchhausen, United States District Judge, having been filed 


on April 16, 1975, granting the motion for summary judgment 


and directing that judgment be entered in favor of the plaintiff, 


resciading a policy of life insurance issued by the plaintiff 


off the life of Herbert Solomon in the face amount °° $240,792, 
and bearing plaintiff's policy No. 1402937; and that the de- 
fendants surrender and deliver said insurance policy to the 
plaintiff for cancellation; and that the defendants and each 

of them, as well as their executors, administrators or assigns, 
be and they are hereby perpetually restrained from commencing 
or prosecuting any action or proceeding on account of, or under, 
or by virtue of the terms of said insurance policy and that 

any such action, or proceedings as may have been commenced 

by said defendant or any of them is hereby perpetually stayed; 
and that the costs and disbursements of this action be taxed 

by the Clerk in favor of the plaintiff and against the defendants, 


e 
it-is 
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Judgment. 


ORDERED and ADJUDGED that the plaintiff's 
| motion for summary judgment is granted and that the life in- 
suranc.: policy issued by the plaintiff on the life cf Herbert 
Solomon in the face amount of $240,792 and bearing plaintiff's 


policy No. 1462937 is rescinded, and it is further 


ORDERED and ADJUDGED that the defendant 
purrender said insurance policy to the plaintiff for cancellation, 
¥ it is further 

ORDERED and ADJUDGED that the defendants and 
pach of them, as well as their executors, administrators or 
assigns, be and *ney are hereby perpetually restrained from 
pommencing or prosecuting any action or proceeding on account of, 


pr under, or by virtue of the terms of said insurance policy and 


that any such action, or proceedings as may have been commenced 


by said defendant or any of them is hereby perpetually stayed and, 


it is further 


| 
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Judgment. 


| 
ORDERED and ADJUDGED that costs and dis- 


in favor of the 


ee of this action be taxed by the clerk 


plaintifé and against the defendants. 


| 
pated: Brooklyn, New York 
April Ib , 1975 


i 2 Gh 
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Notice of Appeal. 


UNITED STATES DISTRICT —OURT 
EASTERN DISTRICT OF NEW YORK 


NATIONAL LI} ' 


INSURANCE COMPANY”, 
74 Civ. No. 1450 
Plaintiff, 


Vv. NOTICE OF APPEAL , 


| IRENE SOLOMON and LOUIS SCHUSTER 
as Trustee of the S & L Pension Trust- 
R.T.B. Industries, Inc. 


Defendants. 


X 


NOTICE is hereby given that Irene Solomon ahd 


Louis Schuster, as Trustee of the S & % Pension Trust - R.T.B. 


Industries, Inc., the defendants, above named, hereby appeal 
to the United States Court of Appeals for the Second Circuit 


from the final judgment entered in this action on the 2lst day 


of Avril, 1975. 


Dated: May 2, 1975. 


RIVKIN. LEFF & SHERMAN 


By 


Attorneys for Defendants 
Office & P. O. Address 
55 North Ocean Avenue 
Freeport, New York 


Notice of Appeal. 


LeBOEUF, LAMB, LEIBY & MacRAE, ESQS. 
Attorneys for Plaintiff 

Office & P. O. Address 

140 Broadway 

Borough of Manhattan 

City of New York 


ALLAN PAKS". ESQ. 
21 East 40tn Street 
New York, New York 10016 


Bill of Costs. 


UNITED STATES DISTRICT COUR? 
EASTERN DISTRICT OF NEW YORK 


NATIONAL LIFE INSURANCE COMPANY, 
Plaintiff, 
Wis 
IRENE SULOMON and LOUIS SCHUSTER, 
as Trustee of the S&L Pension Trust- 
R.T.B. Industries, Inc., : 


Defendants. 


Messrs. Rivkin, Leff & Sherman 
55 North Ocean Avenue 
Freeport, New Yrrk 11520 


Allan Bakst, Esq. 


21 East 40th Street 
New York, New York 10016 


in the above entitled action will be presented for taxation t 


PLEASE TAKE NOTICE that the attached bill of costs 
° 
} 


the Clerk of the United States District Court for the Eastern 
District of New York at his office in the Emanuel Celier Federal | 
Building at 225 Cadman Plaza East, Brooklyn, New York, on Monday, .| 


May 19, 1975, at ten o'clock a.m. 


Dated: New York, New York 
May 12, 1975 


a 
iy (AN prres / S, Stow 

Charles P. Sifton 
Attorney for Plaintiff 
LeBoeuf, Lamb, Leiby & MacRae 
140 Broadway 
New York, New York 10005 
(212) 269-1100 
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Bill of Costs. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NATIONAL LIFE INSURANCE COMPANY, 
Plaintiff, 
Vv. 
Index # 74C1450 
IRENE SOLOMON and LOUIS SCHUSTER, 
as Trustee of the S&L Pension Trust- 
R.T.B. Industries, Inc., 


Defendants. 


Judgment having been entered in the above entitled 
action on the 2lst day of April, 1975, against Irene Solomon and 
Louis Schuster as Trustee of the S&L Pension Trust-R.T.B. Indus- 


tries, Inc., the clerk is requested to tax the following as costs: 


| 
| 


BILL OF COSTS 


of the clerk 
of the Marshall 
of the court reporter for all 
any part of the transcript 
necessarily obtained for use in 
the case 
Fees and disbursements for printing 
| Fees for witnesses 
Fees for exemplificat:.on and copies 
of papers necessarily ettained for 
use in the case 
| Docket Fees under 28 U.S.C. 1923 
' 
loses incident to taking of depositions 
| 
| Costs as shown on Mandate of Court 
of Appeals 


| Other costs 
| 
H 
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Bill of Costs. 


STATE OF NEW YORK ) 
} 88.: 
COUNTY OF NEW YORK) 


I, Charles P. Sifton, do hereby swear that the fore- 


going costs are correct and were necessarily incurred in this 


action and that the services for which fees have been charged 


(¢ Ct te fu 
cote P. ans 


Attorney for Plaintiff 
LeBoeuf, Lamb, Leiby & MacRae 
140 Broadway 

New York, New York 10005 
(212) 269-1100 


were actually performed. 


| 
Subscribed and sworn to before 
| 


W 
me this ia’ day of May, 1975. 


) / Sw 
SV ichacd Uv Barter 
Notary Public 
RIZHARO 0. BAXTER 


5 K 
Notary F'” naw Yor | 
a No. naa 
Qualiiec a j a 76 
Commission Lit os | 
Costs are hereby taxed in the amount of $ this day of 


, 1975, and that amount included in the judgment. 


Deputy Clerk 


